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PROCUREMENT APPEAL
PART I- To be completed by OPA
)
In the Appeal of ) NOTICE OF APPEAL
)
Pacific Data Systems, Inc (PDS) )
(Name of Company), APPELLANT ) Docket No. OPA-PA
)
)
PART II- Appellant Information
Name: Pacific Data Systems, Inc (PDS)
Mailing Address: 185 Ilipog Drive, Suite 204A
Tamuning, GU 96913
Business Address: same as above
Email Address: John@pdsguam.com
Daytime Contact No: 671-300-0202
Fax No.: 671-300-0265

PART III- Appeal Information
A) Purchasing Agency: General Services Agency (GSA)

B) Identification/Number of Procurement, Solicitation, or Contract: PQO146A01053,
PO146A01072 issued under Procurement GSA-064-11

C) Decision being appealed was made on June 9, 2014 (date) by:
X GSA Acting Chief Procurement Officer _ Director of Public Works Head of Purchasing Agency

Note: You must serve the Agency checked here with a copy of this Appeal within 24 hours of filing.

D) Appeal is made from:

(Please select one and attach a copy of the Decision to this form)

_ Decision on Protest of Method, Solicitation or Award

____ Decision on Debarment or Suspension

_ X Decision on Contract or Breach of Contract Controversy
(Excluding claims of money owed to or by the government)

_ Determination on Award not Stayed Pending Protest or Appeal
(Agency decision that award pending protest or appeal was necessary to protect the
substantial interests of the government of Guam)

E) Names of Competing Bidders, Ofterors, or Contractors known to Appellant:
e Not Applicable
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PART IV- FORM AND FILING

This is a Procurement Appeal by Pacific Data Systems (PDS) of a contract controversy under
§12301(a) related to a decision to terminate services made by General Services Agency (GSA) for
two GSA Purchase Orders; 146A01053, 146A01072. 1t is the position of PDS that the termination
of these services by GSA is unwarranted and not supported by the facts.

The following is a chronology of this contract controversy:

On May 3, 2012, PDS was awarded the voice services parts of a GSA Invitation For Bid (IFB)
procurement done for Telecommunications Services; GSA-064-11. The award by GSA of these
services to PDS via this procurement has been sustained through a protest and appeal to the OPA
(OPA-PA-13-016), and subsequent appeal of the OPA decision to the Superior Court (CV0333-13).

The two GSA Purchase Order’s at issue; 146A01053, 146A01072, were received by PDS on
November 21, 2013 (see Exhibit A). These PO’s covered the delivery of Voice Services to various
offices and locations for the Guam Fire Department and Department of Public Health and Social
Services. The delivery of these services were governed by the terms and conditions of the GSA
IFB GSA-064-11 which specified that 50% of the services would be delivered in 90 days, 75% of
the services would be delivered within 120 days, and 100% of all services would be delivered in
150 days of the receipt of the Purchase Order.

On December 13, 2013, Teleguam Holdings, LLC (GTA) filed a motion alleging contempt of court
against PDS and GSA related to the issuance by GSA of these PO’s (see Exhibit B). It was decided
by PDS and GSA that during the pendency of this motion, that all work on the installation of the
new voice services should be suspended.

On January 9, 2014, a hearing was held in the Superior Court of Guam on the GTA Motion for
Contempt (see Exhibit C) and a decision was issued by the Superior Court dismissing the motion on
March 10, 2014 (see Exhibit D). PDS resumed the installation of the services related to these
Purchase Orders once receiving the decision dismissing the challenge filed by GTA.

On April 22, 2014, PDS provided an update to GSA regarding the status of the installations for all
Government of Guam Agencies and Departments for which PDS had received PO’s for new Voice
Services (see Exhibit E). This letter requested that GSA confirm the revised delivery schedule for
the new PDS services due to excusable delays associated with the GTA Contempt of Court Motion
and PDS provided documentation supporting a delay of 87 days related to the resolution of this
issue. PDS has yet to receive a decision from GSA regarding this request and on June 20, 2014
filed an Appeal under §12301(a) with the OPA related to this contract controversy (reference OPA-
PA-14-005).
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On May 30, 2014, GSA issued two Default Notices to PDS covering PO’s 146A01053, 146A01072
(see Exhibit F). On June 2, 2014, GSA issued another Default Notice to PDS covering PO
146A01053 (see Exhibit G). PDS responded to these Default Notices in letters to GSA dated June
9, 2014 (see Exhibit H).

On June 10, 2014, GSA sent PDS a Memoranda Terminating GSA Purchase Orders 146A01053,
146A01072 (see Exhibit I). The GSA Memo stated that the PDS services were being terminated
based on PDS’s failure to timely deliver the Voice Services specified under these PO’s.

On June 11, 2014, PDS sent GSA a letter (see Exhibit J) requesting that GSA reconsider its
decision terminating services and provided GSA with a response showing that PDS had complied
with the terms of the Purchase Orders and was scheduled to have all services delivered within the
Default Notification period specified in the GSA Default Notice of June 2, 2014; though it was
PDS’ position that the deadline for the delivery of all of the services had not lapsed due to
previously documented excusable delays that PDS had communicated to GSA (see Exhibit E).

On June 11, 2014, after 5pm PDS began the process of terminating the PDS services covered by
GSA Purchase Orders 146A01053, 146A01072 based upon the termination memoranda received by
PDS from GSA on June 9, 2014.

On June 11, 2014, PDS received a notice from GSA reallocating funds from PO 146A01072 (see
Exhibit K).

On June 13, 2014, GSA sent PDS a letter reference GSA PO 146E00286) for which PDS had no
matching PO for this PO number (see Exhibit L). However, the GSA letter contained attachments
referring to GSA PO 146A01053, and PDS assumed that this letter was actually a partial response
by GSA to the letter that PDS had written to GSA on June 10, 2014. No mention is made of the PO
146A01072 in this GSA letter.

RULING REQUESTED BY THE OPA IN THIS APPEAL:

A. PDS seeks a de novo review of the contract controversy in this matter. Specifically, PDS
requests that the OPA review the termination by GSA of Purchase Orders 146A01053,
146A01072. 1t is the position of PDS that the termination of these Purchase Orders and
services by GSA was invalid, without justification, and an illegal act contrary to Guam
Procurement Law and Regulations. The facts show that PDS was complying with the terms
of the procurement related to the delivery of the Voice Services covered by these GSA
Purchase Orders. Rather than being late, PDS was actually ahead of the delivery timeline
allowed under the procurement.

B. PDS requests an order from the OPA that rescinds the GSA termination of these services
and requires reissuance of new Purchase Orders for PDS to reestablish the services. PDS
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requests that such an order state that PDS shall have the original installation timelines (90 to
150 days) to re-install the services once GSA issues the new Purchase Orders as required.

. In order to determine the facts regarding the GSA’s decision to terminate the PDS Voice
Services, PDS requests that the OPA grant a period of time to allow PDS to conduct
discovery and deposition of various Government Departments/Agencies and Personnel.

. PDS seeks a decision on the excusable delays that PDS has documented in this procurement.
These delays were due to legal actions filed by the losing bidder, and were outside the
control of PDS. GSA’s decisions clearly have ignored these documented excusable delays
and a clear decision on this issue needs to be made in order to prevent further confusion on
this matter going forward.

. PDS requests reimbursement of any and all applicable costs as may be determined by the
OPA in this matter including the cost for the reinstallation of all terminated services and any
applicable costs, such as attorney fees, or damages that PDS may have incurred due to the
invalid and unlawful termination of the PDS services by GSA.

F. PDS requests that a hearing be held on this matter at the earliest opportunity.

SUMMARY OF SUPPORTING EXHIBITS ATTACHED HERETO:

Exhibit A:

Exhibit B:

Exhibit C:

Exhibit D:

Exhibit E:

Exhibit F:

November 21, 2013, GSA issued Purchase Orders for new PDS Voice Services:
146A01053 for Guam Fire Department, 146A01072 for Department of Public Health
and Social Services

December 13, 2013, Teleguam Holdings, LLC (GTA) Motion alleging Contempt of
Court against PDS and GSA related to the issuance by GSA of Purchase Orders to
PDS under GSA IFB GSA-064-11

Evidence of January 9, 2014, Hearing at the Superior Court of Guam on the GTA
Motion for Contempt

March 10, 2014, Decision issued by the Superior Court dismissing the GTA Motion

April 22, 2014, Letter from PDS to GSA providing an update to GSA regarding the
status of the installations for all Government of Guam Agencies and Departments for
which PDS had received PO’s for new Voice Services and seeking GSA’s decision
regarding excusable delays caused by GTA Contempt of Court Motion.

May 30, 2014, GSA Default Notices to PDS covering PO’s 146A01053, 146A01072
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Exhibit G:  June 2, 2014, GSA Default Notice to PDS covering PO 146A01053

Exhibit H:  June 9, 2014, PDS response to GSA Default Notices

Exhibit I: ~ June 10, 2014, GSA Memoranda to PDS Terminating GSA Purchase Orders
146A01053, 146A01072

Exhibit J:  June 11, 2014, PDS letter to GSA regarding GSA Termination of PO’s 146A01053,
146A01072

Exhibit K:  June 11, 2014, GSA Notice to PDS reallocating funds from PO 146A01072

Exhibit L:  June 13, 2014, GSA letter to PDS reference GSA PO 146E00286)

PART V - DECLARATION REGARDING COURT ACTION

The undersigned party does hereby confirm that to the best of his knowledge, no case or action
concerning the subject of this Appeal has been commenced in court. All parties are required to and
the undersigned party agrees to notify the Office of Public Accountability within 24 hours if court
action commences regarding this Appeal or the underlying procurement action.

Submitted this 24th-day of June, 2014.
By:

~APPELLANT — Pacific Data Systems
by John Day, its President




Exhibit A:

November 21, 2013 GSA issued Purchase Orders for new PDS Voice
Services: 146A01053 for Guam Fire Department, 146A01072 for
Department of Public Health and Social Services
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Exhibit B:

December 13, 2013, Teleguam Holdings, LLC (GTA) Motion alleging
Contempt of Court against PDS and GSA related to the issuance by
GSA of Purchase Orders to PDS under GSA IFB GSA-064-11
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CARLSMITH BALL LLP

ELYZE M. IRIARTE
eiriarte@carlsmith.com
VINCENT C. CAMACHO
veamacho@carlsmith.com
Bank of Hawaii Bldg., Suite 401
134 West Soledad Avenue
Hagétfia, Guam 96932-5027
Telephone No. 671.472.6813
Facsimile No. 671.477.4375

Attorneys for Appellant
Teleguam Holdings, LLC and its wholly owned subsidiaries

IN THE SUPERIOR COURT OF GUAM

TELEGUAM HOLDINGS LLC AND ITS ~ CIVIL CASE NO. CV0333-13
WHOLLY OWNED SUBSIDIARIES,

Plaintiff,
EX PARTE APPLICATION TO HEAR

Vs. MOTION FOR CONTEMPT; MOTION
FOR CONTEMPT; MEMORANDUM

TERRITORY OF GUAM; DEPARTMENT OF POINTS AND AUTHORITIES

OF ADMINISTRATION, GENERAL
SERVICES AGENCY; THE OFFICE OF
PUBLIC ACCOUNTABILITY; PACIFIC
DATA SYSTEMS, INC,,

Defendants.

EX PARTE APPLICATION TO HEAR MOTION FOR CONTEMPT

Plaintiff Teleguam Holdings LLC hereby applies to the Court to hear the attached Motion
for Contempt Ex Parte and on an expedited basis. The basis for this application is that
Defendants have violated the Court's Temporary Restraining Order by issuing Purchase Orders,
to the detriment of Teleguam, as this Court has already found. The issue is time-critical and

should be addressed without delay.

SEYY

il

Dated this 13th day of December 2013.

4821-0355-3047.1 1



CARLSMITH BALL LLP
’%&m‘ﬁadk

ELYZE M. IRIARTE

VINCENT C. CAMACHO

Attorneys for Plaintiff

Teleguam Holdings, LLC and its wholly
owned subsidiaries

MOTION FOR CONTEMPT
Teleguam moves that the Court hold Defendants General Services Agency and PDS in
contempt for violating the Court's Temporary Restraining Order. This Motion is supported by the

attached Memorandum, the Declaration of Elyze Iriarte filed concurrently with this Motion, and

the records and files for this case.

Dated this 13th day of December 2013.

CARLSMITH BALL LLP % .‘.ﬁ( :

ELYZE M. IRIARTE

VINCENT C. CAMACHO

Attorneys for Plaintiff

Teleguam Holdings, LLC and its wholly
owned subsidiaries

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Teleguam moves this Court to hold GSA in contempt of court for awarding Purchase
Orders under IFB GSA 064-11 Bid Forms 2 & 3 in violation of both Guam Procurement Law
and the Court's Temporary Restraining Order ("TRO") issued on May 3, 2013, and to hold PDS
in contempt for any Purchase Orders that they have filled. Teleguam asks for an order
compelling PDS and GSA to cancel and void all purchase orders that were issued in violation of
the TRO. Teleguam also requests that GSA and PDS pay Teleguam's reasonable attorneys' fees

and costs incurred as a result of the Defendants' disregard of the TRO.

4821-0355-3047.1 2



it BACKGROUND

On May 3, 2013, the Court found that GSA needed to be restrained from illegally issuing
Purchase Orders pertaining to Bid Forms 2 & 3. Teleguam based its Motion for a Temporary
Restraining Order on 5 GCA § 5425(g), which stays any award pending a final resolution of the
protest. The Court ordered that "GSA shall not award any more purchase orders under IFB GSA
064-11 Bid Forms 2 & 3, until further Order of the Court permitting it to do so." See Order
Granting TRO, at 1-2 (May 3, 2013) (emphasis added). PDS was also ordered to "take mo
action on purchase orders previously issued by GSA to PDS . .. pending further Order of

this Court." /d. at 2 (emphasis addéd).

On October 31, 2013, the Court issued its Findings of Fact and Conclusions of Law and
found in Defendants' favor. The Court, however, never issued an order allowing GSA to issue
purchase orders under the IFB to PDS. The Court has also not entered a final judgment in this
case, and the time for Teleguam's to appeal this Court's decision has not begun to run.

Notwithstanding the stay under Guam law and the absence of a Court order allowing the
Government to issue further purchase orders, in November 2013, GSA issued 29 purchase orders
for Bid Forms 2 & 3 to PDS. See Iriarte Decl., Exs. A, B. The documents evidencing GSA's

violations were obtained from a response to a recent Freedom of Information Act request.

III. ARGUMENT

A. GSA & PDS' ACTIONS ARE IN VIOLATION OF THE COURT'S
TEMPORARY RESTRAINING ORDER

To prove civil contempt, there must be clear and convincing evidence that: (1) there was
a valid court order; (2) the defendant had knowledge of the order; and (3) the defendant
disobeyed the order. John T. v. Delaware County Intermediate Unit, 318 F.3d 545, 552 (3d Cir.

2003). Willfulness is not a necessary element of civil contempt. Id.; see also Verizon Cal. Inc.

4821-0355-3047.1 3



v. OnlineNIC, Inc., 647 F. Supp. 2d 1110, 1115 (N.D. Cal. 2009) (“‘In civil contempt
proceedings|,] the contempt need not be willful.””) (quoting McComb v. Jacksonville Paper Co.,
336 U.S. 187, 191 (1949)).

In this case, the Court issued the TRO on May 3, 2013, directing GSA to not award any
more purchase orders under IFB GSA 064-11 Bid Forms 2 & 3, until further Order of the Court
permitting it to do so. Despite having knowledge of the May 3rd TRO, GSA and PDS failed to
adhere to the Court's order by awarding more purchase orders under IFB GSA 064-11 Bid Forms
2 & 3. Accordingly, the Court should find GSA and PDS in contempt of court. Such an order of
the Court should void all purchase orders that were issued in violation of the TRO and Guam

law.

In addition, the Court should award Teleguam its reasonable attorneys’ fees and costs as

sanctions for GSA and PDS' failure to comply with the TRO.

In a civil contempt proceeding, a monetary sanction, assessed for
the purpose of compensating the complainant for losses sustained
by reason of the contemnor’s acts, is within the universe of
permissible sanctions. Thus, make-whole relief is a
commonplace sanction for civil contempt. Se too are normal
embellishments such as attorney's fees and costs.

Goya Foods v. Wallack Mgmt. Co., 290 F.3d 63, 78 (citations omitted) (emphases added).

Therefore, it is appropriate for the Court to award Teleguam its attorneys’ fees and costs against

GSA and PDS.
B. GSA & PDS' ACTIONS ARE IN VIOLATION OF GUAM PROCUREMENT
LAW
Guam law provides that "[i]n the event of a timely protest . . . under Subsection (a) of

§5480 of this Chapter, the Territory shall not proceed further with the solicitation or with the
award of the contract prior to final resolution of such protest, and any such further action is

void." 5 GCA § 5425(g) (emphasis added). Prior to filing this motion, Teleguam asked GSA to

4821-0355-3047.1 4



void and rescind all improperly issued Purchase Orders, but GSA ignored those requests.

A final judgment has not been entered and Teleguam still has the right to appeal its
protest to the Supreme Court. Accordingly, there has not been a "final resolution" of this matter.
Based on Section 5425(g), GSA is not allowed to issue purchase orders from the date of the
Court’s decision because the Court has yet to enter a final judgment of this protest and Teleguam
still has the remedy of appeal. On this basis, the Court must issue an order precluding the
government of Guam, GSA, and PDS from executing and further issuing purchase orders for Bid
Forms 2 & 3 of IFB GSA064-11 prior this Court’s final resolution of this case.

Policy and economic reasons also support restraining the Government from proceeding
with a procurement that remains in dispute in the legal system. Allowing the Government to
issue purchase orders for products and services still in dispute would effectively nullify
Teleguam’s request for relief. Teleguam actively disputes the decision of GSA to award Bid
Forms 2 & 3 to PDS. If GSA is allowed to proceed, it would be wasteful if the award was
reversed after the Government paid PDS for the procured instruments. If Teleguam prevails in
this case on appeal, its ability to provide the procured products and services must be preserved,
particularly in the environment in which the Government has extremely finite resources. This
Court should not allow the Government to make hasty and premature expenditures before a final
resolution of this matter.

As stated above, GSA is precluded from proceeding further with the award of any of the
contracts (or issuance of purchase orders) for Bid Forms 2 & 3 in IFB GSA 064-11. See 5 GCA §
5425(g) (awarding of a contract prior to final resolution is void). Thus, the Court is required to
void any purchase order issued in violation of the Court's TRO.

1IV.  CONCLUSION

For the foregoing reasons, Teleguam respectfully requests that this Court grant

4821-0355-3047.1 5



Teleguam's Motion for Contempt and order PDS and GSA to cancel and void all purchase orders
that were issued in violation of the TRO and Guam Procurement Law. Teleguam also requests
that GSA and PDS pay Teleguam's reasonable attorneys' fees and costs incurred as a result of the
Defendants failure to obey the May 3rd TRO and Guam law.

DATED: Hagétiia, Guam, December 13, 2013.

CARLSMITH BALL LLP
Uiy Duayre

ELYZE M. IRIARTE

VINCENT C. CAMACHO

Attorneys for Plaintiff

Teleguam Holdings, LLC and its wholly
owned subsidiaries

4821-0355-3047.1 6



Exhibit C:

Evidence of January 9, 2014 Hearing at the Superior Court of Guam on
the GTA Motion for Contempt
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VINCENT C. CAMACHO R
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Bank of Hawaii Bldg., Suite 401
134 West Soledad Avenue
Hagétfia, Guam 96932-5027
Telephone No. 671.472.6813
Facsimile No. 671.477.4375

Attorneys for Plaintiff

121,13 §

Teleguam Holdings, LLC and its wholly owned subsidiaries

IN THE SUPERIOR COURT OF GUAM

TELEGUAM HOLDINGS LLC AND ITS
WHOLLY OWNED SUBSIDIARIES,

Plaintiff,

VS.

TERRITORY OF GUAM; DEPARTMENT
OF ADMINISTRATION, GENERAL
SERVICES AGENCY; THE OFFICE OF
PUBLIC ACCOUNTABILITY; PACIFIC
DATA SYSTEMS, INC.,

Defendants.

CIVIL CASE NO. CV0333-13

ORDER GRANTING EX PARTE
MOTION FOR CONTEMPT

This matter having come before this Court upon Plaintiff Teleguam Holdings, LLC and

its wholly owned subsidiaries' ("GTA") Ex Parte Application to Hear Motion for Contempt;

Motion for Contempt; Memorandum of Points and Authorities on December 13, 2013, and the

Court having considered the Motion,

And it appearing to the Court that Defendant General Services Agency ("GSA") and

Detendant Pacific Data Systems, Inc. ("PDS") have violated the Court's Temporary Restraining

Order ("TRO") issued on May 3, 2013 by executing 29 purchase orders for Bid Forms 2 & 3 to/4"" S

4845-7203-3047.1.057812-00036




PDS; and the issuance of those purchase orders violates 5 GCA § 5425(g) of Guam's
Procurement LLaw because a final resolution of this case has yet to be reached.

And the Court finds that notice to the Defendants have been given and due to the
exigencies of the case and to the Defendant's failure to comply with the Court's TRO and Guam's
Procurement Law; it is therefore ORDERED that GTA's Motion for Contempt is hereby
GRANTED and that GSA and PDS shall not execute any purchase orders under IFB GSA 064-
11 Bid Forms 2 & 3, until further Order of the Court permitting it to do so.

IT IS FURTHER ORDERED that this Order shall take effect immediately and shall
continue in effect until a final resolution of this action, including any appeal that each party may
wish to pursue.

IT IS FURTHER ORDERED that all purchase orders issued by GSA to PDS under [FB
GSA 064-11 Bid Forms 2 & 3 is hereby null and void pursuant to 5 GCA § 5425(g).

IT IS FURTHER ORDERED that GTA is awarded reasonable attorneys' fees and costs
incurred as a result of the Defendants failure to obey the May 3rd TRO and Guam law. GSA and
PDS shall be held jointly and severally liable for the attorneys' fees and costs.

DATED: Hagatiia, Guam, , 2013,

HONORABLE ANITA A. SUKOLA
JUDGE, SUPERIOR COURT OF GUAM

[

4845-7203-3047.1.057812-00036



Exhibit D:

March 10, 2014 Decision issued by the Superior Court dismissing the
GTA Motion
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O'CONNOR & MANN
RECEWED FILED
SUPEROR COURT
MAR 10 2614 SR
g;.w L"‘ al 2004 VAR 10 A% U= 40
IN THE SUPERIOR COURT OF GUAM  (CLFEP® 4~ COURT
& P
» | [
TELEGUAM HOLDINGS LLC AND ITS g Case No. CV 0333-13
WHOLLY OWNED SUBSIDIARIES, J
Plaintiffs, )
. DECISION AND ORDER
Vvs. PLAINTIFE’S MOTION FOR
CONTEMPT AND PARTIES’
REQUESTS FOR BOND
TERRITORY OF GUAM; DEPARTMENT g
OF ADMINISTRATION, GENERAL )
SERVICES AGENCY; THE OFFICE OF )
PUBLIC ACCOUNTABILITY; PACIFIC ;
DATA SYSTEMS, INC., 3
Defendants, ;
INTRODUCTION

This matter came before the Honorable Anita A. Sukola on December 24, 2613 and
January 9, 2014 on Plaintiff Teleguam's Ex Parte Application to Hear Motion for Contempt and
Motion for Contempt, as well as on the parties’ briefs regarding retumn of the bond posted by
Plaintiff. Attorneys Elyze M. Iriarte and Vincent Camacho represent Plaintiff Teleguam,
Assistant Attorney General Fred Nishihira represents Defendant Government of Guam, and
Attorney Bill R. Mann represents Defendant Pacific Data Systems (PDS). Following the
hearings, the Court took the matters under advisement. Having considercd the partics’
arguments and the applicable law, the Court now issues: its Decision and Order DENYING
Plaintiff’'s Motion for Contempt, DENYING Plaintiff’s request for return of the bond, and
GRANTING Defendants' request for return of the bond,

Page 1
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Exhibit E:

April 22, 2014 Letter from PDS to GSA providing an update to GSA
regarding the status of the installations for all Government of Guam
Agencies and Departments for which PDS had received PO’s for new
Voice Services and seeking GSA’s decision regarding excusable delays
caused by GTA Contempt of Court Motion.
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Pacific Data Systems

April 22, 2014 via fax 472-4217

Ms. Claudia S. Acfalle

Chief Procurement Officer
General Services Agency (GSA)
Government of Guam

Piti, GU 96913

RE: Installation Status of GSA Purchase Orders
Dear Ms. Acfalle:

| wanted to take this opportunity to give you an update on the status of the GSA
Purchase Orders that have been issued to PDS under the GSA-064-11 Telecom
procurement for Parts 2 and 3. | have attached a schedule that shows the status of
each Purchase Order for your reference and also notes any exceptions or issues that
have occurred doing the service installation that may be the cause for delays in the
installation of PDS' services.

The procurement called for an installation timeline of 150 days from the date of the
current batch of Purchase Orders; which were all issued on November 22, 2013.
However, there have been excusable delays in the installation of these services that |
wanted to call to your attention. Some of these delays have had to do with individual
sites and these are noted on the attached. Of greater concern to PDS are delays that
have occurred that have extended the time required to install all of the services. The
most significant delay of this type was the Motion for Contempt that was filed by
Teleguam Holdings LLC (GTA) on December 13, 2013 (see attached partial copies of
the Superior Court filings on this matter).

Due to the potential for severe penalties if GTA were to prevail in this Motion it was
decided by the Government and PDS legal counsels that the installation of the PDS
services should be suspended for the duration of the case. As the attached copies
show, a hearing on the Motion was held on Jan 9, 2014 with a final Decision and Order
issued by the Superior Court on March 10, 2014.

Based on the attached information regarding the delays associated in the installation of
the PDS services, PDS has made the following calculations to arrive at a revised
installation timeline for this procurement:

e GSA PO's issued on 11/22/2013, PDS starts work on installation of the services

185 llipog Drive, HBC Suite 204A, Tamuning, GU 96913
Main: (671) 300-0200 | Fax: (671) 300-0265 | www.pdsguam.com
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Pacific Data Systems

e GTA Motion for Contempt filed 12/13/2013, PDS suspended work on installation
of services

e Court issues Decision and Order on March 10, 2014, PDS resumes work on
installation of new services. PDS Installation work suspended a total of 87 days.

Based on the above excusable delay, the revised installation timeline would be
recalculated as follows:

e 50% of the Purchase Orders installed within 90 days or by May 19, 2014
e 75% of the Purchase Orders installed within 120 days or June 18, 2014
e 100% of the Purchase Orders installed within 150 days or July 18, 2014

As the attached schedule shows, PDS currently has completed installation for more
than 75% of the Purchase Orders and we estimate that services for all Purchase Orders
will be completed by the end of May 2014 (please note exceptions for some sites that
are preventing PDS from service installation).

| would appreciate your confirmation of the excusable delays that we have defined
herein, as well as, the revised installation timeline as expressed above.

Sincerely,

7

John Day
President

Attachments as indicated

185 llipog Drive, HBC Suite 204A, Tamuning, GU 96913
Main: (671) 300-0200 | Fax: (671) 300-0265 | www.pdsguam.com



GSA 064-11: PDS IMPLEMENTATION UPDATE

STALLATI
Department/Agency PO No. popate | ™ A:"r:: z: ';:I: G COMMENT

AGENCY FOR HUMAN RESOURCES DEV-WIA ADULT PROG - PY2012/FY2013 P146A01073 | 11/22/2013 Service has been installed

AGENCY FOR HUMAN RESOURCES DEV-WIA DISLOC WORKER - PY11/FY12 P146A01076 | 11/22/2013 Service has been installed

AGENCY FOR HUMAN RESOURCES DEV-WIA YOUTH PROGRAM-PY2011 P146A01077 | 11/22/2013 Service has been installed

IBUREAU OF STATISTICS AND PLANS-ADMINISTRATION P146A01080 | 11/22/2013 Service has been installed

IBUREAU OF STATISTICS AND PLANS-COOPERATIVE AGREEMENT WPCFIN P146A01079 | 11/22/2013 Service has been installed

IBUREAU OF STATISTICS AND PLANS-EDWARD BYRNE JUSTICE ASSISTANCE P146A01082 | 11/22/2013 Service has been installed

lBUREAU OF STATISTICS AND PLANS-GUAM COASTAL MGMT PROG 306 P146A01083 | 11/22/2013 Service has been installed

lBUREAU OF STATISTICS AND PLANS-PROJ SAFE NEIGHBORHOODS (PSN) P146A01081 | 11/22/2013 Service has been installed

[DEPARTMENT OF LABOR-BLS / OSH P146A01065 | 11/22/2013 Service has been installed

IDEPARTMENT OF LABOR-BLS ONE STOP WORKFORCE INFO P146A01061 | 11/22/2013 Service has been installed

DEPARTMENT OF LABOR-BLS ONE STOP WORKFORCE INFO P146A01063 | 11/22/2013 Service has been installed

IDEPARTMENT OF LABOR-BLS-ONE STOP P146A01071 | 11/22/2013 Service has been installed

[DEPARTMENT OF LABOR-DOL MANPOWER DEVELOPMENT FUND P146A01066 | 11/22/2013 Service has been installed

IDEPARTMENT OF LABOR-DOL MANPOWER DEVELOPMENT FUND P146A01067 | 11/22/2013 Service has been installed

IDEPARTMENT OF LABOR-DOL MANPOWER DEVELOPMENT FUND P146A01070 | 11/22/2013 Service has been installed

IDEPARTMENT OF LABOR-FISCAL & SUPPORT P146A01068 | 11/22/2013 Service has been installed

DEPARTMENT OF LABOR-GUAM EMPLOYMENT SERVICES 90% P146A01069 | 11/22/2013 Service has been installed

DEPARTMENT OF LABOR-OSHA ON-SITE CONSULTATION PRG P146A01062 | 11/22/2013 Service has been installed

DEPARTMENT OF LABOR-SERVE-GUAM P146A01060 | 11/22/2013 Service has been installed

DEPARTMENT OF LABOR-WAGE AND HOUR DIVISION P146A01064 | 11/22/2013 Service has been installed

GUAM FIRE DEPARTMENT-E911 COMMUNICATIONS BUREAU P146A01055 | 11/22/2013 | Service CANNOT be Installed Service on PO not compatible with E911 Sys

GUAM FIRE DEPARTMENT Partially Installed see individual status for various locations
DNA Bulding Locations Service has been installed
FIRE STATION 3 BARIGADA Partially Installed Il prog| est lete 4-30
FIRE STATION 8 UMATAC Partially Installed Il prog! est lete 4-30
FIRE STATION 4 DEDEDO Partially Installed progress, est complete 4-30
FIRE STATION 9 YONA Partially Installed It prog est plete 4-30
FIRE STATION 5 AGAT Partially Installed I\ progress, est lete 4-30
FIRE STATION 10 YIGO P146A01053 | 11/22/2013 Partially Installed il prog! est lete 4-30
FIRE STATION 6 INARAJAN Partially Installed install. 8! est lete 4-30
FIRE STATION 11 TALOFOFO Partially Installed Il gress, est lete 4-30
FIRE STATION | TAMUNING Partially Installed 1K est lete 4-30
FIRE STATION 2 SINAJANA Partially Installed il g/ est lete 4-30
FIRE STATION 7 PITI Partially Installed lati est 4-30
FIRE STATION 12 ASTUMBO Partially Installed install; est lete 4-30
MAINTENANCE SHOP UPPER TUMON Partially Installed install; prog! est lete 4-30

IDEPT OF PUBLIC HEALTH-FACILITIES & MAINTENANCE SECT Partially Installed see Individual status forvarious locations
DPHSS - Central Main llation in p llation progress, est lete 5-31
DPHSS - Mangilao Legacy Building Location Service has been installed
DPHSS - Senior Citizens (Mangilao, Castle Building Location) Partially Installed 1l progress, est lete 4-30
e Tl P146A01072 | 11/22/2013 Partally instaled i ssev’s:‘:: “w:‘iwi::‘op:ta':zvgx:?“ e
DPHSS - Southern Clinic Service has been installed
DPHSS - Northern Clinic Service has been installed
DPHSS - WIC Tiyan Lacation Service has been installed
DPHSS - Karinu Office Partially Installed il ;’s‘;::“ ';:ﬁ;::‘::::tx;’:r:“‘ Phions
DPHSS - BOSSA Service has been installed

DEPARTMENT OF ADMINISTRATION-DIRECTOR'S OFFICE P146A01108 | 11/22/2013 Service has been installed

DEPARTMENT OF AGRICULTURE-GUAM PLANT INSPECTION PERMIT P146A01084 | 11/22/2013 Partially Installed Il progress, est lete 4-30

GOVERNORS OFFICE-EXECUTIVE DIRECTION P146A01045 | 11/22/2013 Not installed on HOLD No Access to Site, unable to install services

GOVERNORS OFFICE-GOVERNMENT HOUSE P146A01050 | 11/22/2013 Not installed on HOLD No Access to Site, unable to install services

LT. GOVERNORS OFFICE-4 SEGUNDU NA MAGA'LAHEN GUAHAN P146A01052 | 11/22/2013 Not installed on HOLD No Access to Site, unable to install services




CARLSMITH BALL LLP

ELYZE M. IRIARTE
eiriarte@carlsmith.com
VINCENT C. CAMACHO
vcamacho@carlsmith.com
Bank of Hawaii Bldg., Suite 401
134 West Soledad Avenue

Hagitfia, Guam 96932-5027 ot 'CONNOR & MANY
Telephone No. 671.472.6813 CERMAT pemvin
Facsimile No. 671.477.4375 R
e 13 Lde
Ly * °
Attorneys for Appellant \\: )
Teleguam Holdings, LLC and its wholly owned subsidiaries ":“" =
IN THE SUPERIOR COURT OF GUAM
TELEGUAM HOLDINGS LLC AND ITS - CIVIL CASE NO. CV0333-13
WHOLLY OWNED SUBSIDIARIES,
Plaintiff,
EX PARTE APPLICATION TO HEAR
Vs. MOTION FOR CONTEMPT; MOTION
FOR CONTEMPT; MEMORANDUM
OF POINTS AND AUTHORITIES

TERRITORY OF GUAM; DEPARTMENT
OF ADMINISTRATION, GENERAL
SERVICES AGENCY; THE OFFICE OF
PUBLIC ACCOUNTABILITY; PACIFIC
DATA SYSTEMS, INC.,

Defendants.

EX PARTE APPLICATION TO HEAR MOTION FOR CONTEMPT
Plaintiff Teleguam Holdings LLC hereby applies to the Court to hear the attached Motion
for Contempt EJ; Parte and on an expedited basis. The basis for this application is that
Defendants have violated the Court's Temporary Restraining Order by issuing Purchase Orders,
to the detriment of Teleguam, as this Court has already found. The issue is time-critical and
should be addressed without delay.

Dated this 13th day of December 2013.

4821-0355-3047.1 1



IN THE SUPERIOR COURT OF GUAM

CASE NO.: CVO333-4%y £0 (- vy, -

TELEGUAM HOLDINGS, LLC,

NOTICE OF H
Plaintiff(s), ARG

VS,

PACIFIC DATA SYSTEMS
OFFICE OF PUBLIC ACCOUNTABILITY AT & g
GOV'T OF GUAM, TERRITORY OF GUAM e i

Defendant(s). r:v - : .

To: Carlsmith Ball Lip
To: Attorney BILLR MANN
To: ATTORNEY FRED NISHIHIRA

You are hereby notified that the above-captioned case is scheduled before the Honorable JUDGE ANITA A
SUKOLA on:

TIME: DATE: PURPOSE OF HEARING:
10:30 a.m. January 9, 2014 Motion Hearing re Bond Posting

Location of Hearing: Guam Judicial Center, Hagatna, Guam
REMARKS:

DATE: December 31, 2013

DANIELLE ROSETE
Clerk, Superior Court of Guam

D s Manibusan,
Couytroom/Chamber Clerk

By:
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IN THE SUPERIOR COURT OF GUAM CLEDY = COURY
B [ﬁm

TELEGUAM HOLDINGS LLC AND ITS Case No. CV 0333-13

WHOLLY OWNED SUBSIDIARIES,
Plaintiffs,

PLAINTIFE’S MOTION FOR
CONTEMPT AND PARTIES’
REQUESTS FOR BOND

VS.

TERRITORY OF GUAM; DEPARTMENT
OF ADMINISTRATION, GENERAL
SERVICES AGENCY; THE OFFICE OF
PUBLIC ACCOUNTARILITY; PACIFIC
DATA SYSTEMS, INC,,

3
)
)
j DECISION AND ORDER
) .
)
3
)
Defendants. ;
3

INTRODUCTION

This matter came before the Honorable Anita A. Sukola on December 24, 2013 and
January 9, 2014 on Plaintiff Teleguam's Ex Parte Application to Hear Motion for Contempt and
Motion for Contempt, as well as on the parties” briefs regarding returm of the bond posted by
Plaintiff. Attorneys Elyze M. Iriarte and Vincent Camacho represent Plaintiff Teleguam,
Assistant Attorney General Fred Nishihira represents Defendant Government of Guam, and
Attorney Bill R. Mann represents Defendant Pacific Data Systems (PDS). Following the
hearings, the Court took the matters under advisement. Having considercd the partics’
arguments and the applicable law, the Court now issues: its Decision and Order DENYING
Plaintiff’s Motidn for Contempt, DENYING Plaintiff’s request for return of the bond, and
GRANTING Defendants' request for return of the bond.

Page 1
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Exhibit F:

May 30, 2014, GSA Default Notices to PDS covering
PO’s 146A01053, 146A01072



Eddie Baza Calvo GENERAL SERVICES AGENCY Ray Tenorio
Governor (Ahensian Setbision Hinirat) Lt. Governor
C g Government of Guam
AN A P.0. Box FG, Agana, Guam 96910
Telephone: (671) 475-1707 Fax: 475-1727 / 472-4217

Benita Manglona Anthony Blaz
Director, Dept. of Administration Deputy Director

Date : May 30, 2014

PACIFIC DATA SYSTEMS

185 ILIPOG DRIVE.

HBC 204A

TAMUNING, GUAM 96913-0185

VENDOR NO. : P0076701
Telephone: (671)300-0200
Facsimile: (671)300-0265

Dear Sir / Madam
Hafa Adai!

PLEASE TAKE NOTICE that you are in default of the referenced Purchase Order No. P146A01053 for Guam
Fire Department, E-911 award by reason of your failure to perform by February 22, 2014.

You ARE HEREBY NOTIFIED that you have ten (10) days from the day you receive this notice
within to cure the default. After the time specified in this paragraph, the Chief Procurement
Officer may by written notice to you, terminate your right to proceed with the contract or

such part of the contract as to which there has been delay or a failure to properly perform,

and procure similar supplies or services form other contractors in accordance with the
procurement laws and regulation of Guam. After the time to cure has lapse, you will be

liable for damage for delay in the amount of one-fourth (1/4) of one percent (1%) of
outstanding order per calendar day from date set for cure until either the Territory

reasonably obtains similar supplies or services if you are terminated for default. If your

delay or nonperformance is excused in accordance with 2GAR 6101(8) (d), then no liquidated
damages will be due the Territory. However, you will remain liable for damages caused other
than by delay.

Please be reminded that all provisions of the Procurement Laws and Regulation apply.
Excusable nonperformance must be preceded by notice of delay of the Chief Procurement
Officer.

Should you have any questions or require information, please contact the Chief Procurement
Officer at the General Services Agency, D ment of Administration at 475-1707.

Si Yu'os Ma’ase.

oY g@l* e
Slze f1f Ps Claudia S. Acfalle
’ Chief Procurement Officer

ce: Division of Accounts, DOA



Eddie Baza Calvo GENERAL SERVICES AGENCY Ray Tenorio
Governor (Ahensian Setbision Hinirat) Lt. Governor
F q A Government of Guam
WY/ P.0. Box FG, Agana, Guam 96910
Telephone: (671) 475-1707 Fax: 475-1727 / 472-4217
Benita Manglona Anthony Blaz
Director, Dept. of Administration Deputy Director

v

Date : May 30, 2014

PACIFIC DATA SYSTEMS

185 ILIPOG DRIVE.

HBC 204A

TAMUNING, GUAM 96913-0185

VENDOR NO. : P0076701

Telephone: (671)300-0200
Facsimile: (671)300-0265

Dear Sir / Madam
Hafa Adai !

PLEASE TAKE NOTICE that you are in default of the referenced Purchase Order No, P146A01072 for Dept. of
Public Health and Social Services award by reason of your failure to perform by March 22, 2014.

You ARE HEREBY NOTIFIED that you have ten (10) days from the day you receive this notice
within to cure the default. After the time specified in this paragraph, the Chief Procurement
Officer may by written notice to you, terminate your right to proceed with the contract or

such part of the contract as to which there has been delay or a failure to properly perform,

and procure similar supplies or services form other contractors in accordance with the
procurement laws and regulation of Guam. After the time to cure has lapse, you will be

liable for damage for delay in the amount of one-fourth (1/4) of one percent (1%) of
outstanding order per calendar day from date set for cure until either the Territory

reasonably obtains similar supplies or services if you are terminated for default. If your

delay or nonperformance is excused in accordance with 2GAR 6101(8) (d), then no liquidated
damages will be due the Territory. However, you will remain liable for damages caused other
than by delay.

Please be reminded that all provisions of the Procurement Laws and Regulation apply.
Excusable nonperformance must be preceded by notice of delay of the Chief Procurement
Officer.

Should you have any questions or require infortation, please contact the Chief Procurement
Officer at the General Services Agency, Department of Administration at 475-1707,

S1 Yu’os Ma’ase.
f ¢
fins AT Th |2y
o, frt© : Claudia S. Acfalle
{/ 3/l ‘f \ Chief Procurement Officer

cc: Division of Accounts, DOA



Exhibit G:
June 2, 2014, GSA Default Notice to PDS covering PO 146A01053
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Eddie Baza Calvo G GENERAL SERVICES AGENCY Ray Tenorio
Governor {Ahensian Setblsion Hinirat) Lieutenant Governor

Department of Administration
148 Raute 1 Marine Drive, Pitl, Guam 96915 Anthony C. Blaz
Tel: {671) 475-1707 Fax Nos: (671) 475-1727 /4751716 Deputy Director

DATE: _6/02/2014

Benita A. Manglona
Oirector

PACIFIC DATA SYSTEMS
185 ILIPOG DRIVE
STE 204A

TAMUNING, GU 96913

VENDOR NO.: P0O076701
Dear Sir/Madam
Hafa Adai!

PLEASE TAKE NOTICR that you are in default of the referenced Purchase Order No. P146A01053
award by reason of your failure to perform by _2/22/2014.

You ARE HEREBY NOTIFIED that you have ten (10) days from the day you receive this notice
within to cure the default. Aftex the time specified in this paragraph, the Chief Procurement
Officer may by written notice to you, terminate your right to proceed with the contract or
such part of the contract as to which there has been delay or a failure to properly perform,
and procure similar supplies or sexvices from other contractors in accordance with the
procurement laws and regulations of Guam. After the time to cure hasg lapsed, you will be
liable for damage for delay in the amount of one-fourth (L1/4) of one percent (1%) of
outstanding order per calendar day from date set for cure until either the Territory
reagonably obtainsg similar supplies or services if you are terminated for default. If your
delay or nonperformance is excused in accordance with 2GAR 6101(8) (d), then no liguidated
damages will be due the Territory. However, you will remain liable for damages caused other
than by delay.

Please be reminded that all provisions of the Procurement Laws and Regulations apply.
Excusable nenperformance must be preceded by notice of the delay o<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>