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Facsimile No.:  (671) 300-0265

OFFICE OF PUBLIC ACCOUNTABILITY
PROCUREMENT APPEALS

IN THE APPEAL OF OPA Docket No. OPA PA 12-016

TELEGUAM HOLDINGS, LLC AND ITS | REPLY OF PACIFIC DATA SYSTEMS,

WHOLLY OWNED SUBSIDIARIES, INC. TO TELEGUAM HOLDINGS,
GTA TELECOM, LLC; GTA SERVICES, | LLC’S OPPOSITION TO PDS’
LLC; AND PULSE MOBILE LLC, OBJECTION TO APPEAL AND
MOTION FOR DISMISSAL
Appellant.
Pacific Data Systems, Inc. (“PDS”) replies as follows to the Opposition of
Teleguam Holdings, LLC to the PDS Objection to Appeal and Motion for Dismissal.

I THE ISSUE OF TIMELINESS IS BEFORE THE OPA.

GTA argues that the Public Auditor may not consider the issue of whether
GTA’s original protest to GSA was timely filed. GTA argues this is so because GSA did
not raise the issue of the timeliness of the GTA protest when it denied the GTA protest
on October 5, 2012. GTA refers to In Re: Town House Dept. Stores, Inc. dba Island Business
Systems & Supplies, OPA-PA-11-02. In that case, the Public Auditor stated that if neither
the party protesting nor the agency raise an issue, the issue is not properly before the
Public Auditor.

However, this ignores the fact it was GTA and not PDS that filed the
protest. The role of PDS in this appeal is that of an Interested Party. This appeal is the

first opportunity PDS has had to raise the timeliness issue.
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The first opportunity any Interested Party has to comment on the agency’s
denial of a protest is after an appeal is taken. An Interested Party, as here, may well be
able to assert grounds for upholding the protest denial in addition to those stated by the
agency. If an Interested Party is only limited to second the agency’s denial of the
protest, there would be little reason to allow comments by an Interested Party. The
issue of the timeliness of GSA’s original protest is thus

Auditor. As stated at 5 GCA § 5703:

The Public Auditor shall have the power to review
and determine de novo any matter properly submitted
to her or him ... Notwithstanding §5245 of this
Chapter, no prior determination shall be final or
conclusive on the Public Auditor or upon any appeal
from the Public Auditor ...

IL. GTA’S ORIGINAL PROTEST WAS UNTIMELY.

In its Brief, GTA claims that it did not receive notice of GSA’s Revised Bid
Status until May 4, 2012. This is not true. Attached as Exhibit “A” is the fax
transmission confirmation from GSA that shows that the Revised Bid Status was sent to
GTA on May 3, 2012 at 5:27pm. This is consistent with the same fax notifications for
this document that GSA sent to the other bidders in this procurement, as shown in
Exhibit “B”. The following summarizes the GSA fax transmission confirmation dates
and times for the Revised Bid status for all bidders:
o GTA - sent by GSA on May 3, 2012 at 5:28pm, fax confirmation received
o PDS - sent by GSA on May 3, 2012 at 5:36pm, fax confirmation received
o IT&E - sent by GSA on May 3, 2012 at 5:31pm, fax confirmation received
o GT/MCV - sent by GSA on May 3, 2012 at 5:30pm, fax confirmation received
o Docomo Pacific - sent by GSA on May 3, 2012 at 5:37pm, fax confirmation received
Itis clear from the documentation that PDS has provided in Exhibit A and B, that

all bidders received the Revised Bid Status from GSA on May 3, 2012 at about the same
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time. This documentation establishes May 3, 2012 as the date on which any protest of
the GSA decision tolls and must be based. Therefore, the protest filed by GTA on May
18, 2012 was not timely filed and this basis should also be considered by the OPA in the
denial of the GTA Protest by GSA.

II.  CONCLUSION.

The issue of timeliness of GSA's original protest is properly before the
Public Auditor, and the record demonstrates that the original protest was untimely for
one day. GSA'’s denial of the GTA protest must be upheld for this reason also.

DATED this 5th day of November, 2012.

Respectfully submitted,

PACIFIC DATA SY?AMS, 1
. ey,
/

JOHNDAY, President 4

Exhibit A:  GSA fax confirmation to GTA - May 3, 2012 5:28pm
Exhibit B:  GSA fax confirmation to PDS - May 3, 2012 5:36pm
GSA fax confirmation to IT&E - May 3, 2012 5:31pm
GSA fax confirmation to GT/MCV - May 3, 2012 5:30pm
GSA fax confirmation to Docomo Pacific - May 3, 2012 5:37pm
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