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Appendix A: Notice of Appeal Form
PROCUREMENT APPEAL

PART I- To be completed by OPA

)
In the Appeal of ) NOTICE OF APPEAL
)
)
(Name of Company), APPELLANT ) Docket No. OPA-PA
)
)
PART II- Appellant Information
Name: Pacific Data Systems
Mailing Address: 185 llipog Drive, Suite 204A
Tamuning, GU 96913
Business Address: same as above
Email Address: iohn/@pdseuam.com
Daytime Contact No: _ 671-300-0202
Fax No.: 671-300-0265

PART III- Appeal Information

A) Purchasing Agency: _ General Services Agency

B) Identification/Number of Procurement, Solicitation, or Contract: GSA-064-11
(S A has not made a decision
C) Decision being appealed was made on on PDS protest — (date) by:
___ Chief Procurement Officer ___ Director of Public Works _ Head of Purchasing Agency

Note: You must serve the Agency checked here with a copy of this Appeal within 24 hours of
filing.

D) Appeal is made from:

(Please select one and attach a copy of the Decision to this form)

_X__ Decision on Protest of Method, Solicitation or Award

__ Decision on Debarment or Suspension

__ Decision on Contract or Breach of Contract Controversy
(Excluding claims of money owed to or by the government)

__ Determination on Award not Stayed Pending Protest or Appeal
(Agency decision that award pending protest or appeal was necessary to protect the
substantial interests of the government of Guam)
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E) Names of Competing Bidders, Offerors, or Contractors known to Appellant:

s  Teleguam Holdings LLC and its wholly owned subsidiaries; GTA Telecom LLC, GTA Services LLC, and
Puise Mobile LLC.

e NTT DOCOMO dba DOCOMO Pacific

s PTl Pacifica dba IT&E

® Guam Telecom LLC dba MCV

PART IV- Form and Filing

In addition to this form, the Rules of Procedure
together with this form of additional information

1.

for Procurement Appeals require the submission
n, including BUT NOT LIMITED TO:

LREORAAAS RRO1 2R AL QAL 1 1981 A XIVEE B A

A concise, logically arranged, and direct statement of the grounds for appeal;

This appeal is made due to the failure by GSA to render a timely decision in a Protest filed by PDS
on May 9, 2012 in GSA Invitation for Bids GSA-IFB-064-11 Telecommunications Services.

GSA Invitation for Bids GSA-IFB-064-11 Telecommunications Services was turned in on December
9, 2011 and on April 27, 2012, GSA issued a Bid Status which included specific decisions related to
awards in GSA-IFB-064-11. After receipt of this Bid Status, PDS filed two timely protests regarding
the GSA Bid Status and associated GSA award decisions.

The first protest was filed by PDS on April 30, 2012 and was promptly answered by GSA on May 3,
2012. The GSA response to the PDS protest sustained 5 of the 6 protest points made by PDS and
GSA issued a revised Bid Status on May 3, 2012 as a result. PDS subsequently filed a timely
appeal with the OPA (OPA-PA-12-011) on May 17, 2012 in reference to the one protest point
denied by GSA in its response to the PDS Protest of Aprit 30, 2012 which dealt with the issue of
Local Procurement Preference.

On May @, 2012 PDS filed a second protest with GSA related to other issues of the GSA award
decisions contained in the April 27 and May 3, 2012 Bid Status for GSA-084-11. As of this date
(almost 4 months later), GSA has yet to issue any decision regarding the second protest made by
FPDS on May 9, 2012 or {o engage PDS in any discussions to resclve the protest.

PDS is also aware of 3 other protests that have been made by other bidders in this procurement.
On May 10, 2012 protests were filed by DOCOMO Pacific, MCV, and IT&E. Though all protests
seem to deal with essentially the same issues regarding the GSA awards (that were also included in
the PDS Protest of May 9, 2012); GSA has yet to issue a decision on any of these pending protests.

PDS now makes this appeal to the Public Auditor in an effort to have the OPA compel GSA to
comply with Guam Procurement Law’ and regulations” by issuing a decision on the pending PDS
May o 2012 protest. We also request that the OPA require GSA to also issue decisions in any
other pending protests related to this procurement.

There is a previous precedent for the OPA taking the action requested by PDS. In OPA-PA-08-003
IBSS - Guam Public School System (GPSS), the OPA ordered GPSS to take action on a long
pending protest by IBSS of a GPSS procurement. In the Hearing Officer's Finding and
Recommendations the OPA determined GPSS’ failure to produce a Protest decision was:

'5GCA § 5425(b} gives the head of the purchasing agency the “authority” and duty” to settie and resoive a protest. § 5425(c) requires that
the decision "shall” be issued "promplly”.

! 2 GAR § 9101(g){1) requires ("shall”) the head of the purchasing agency to issue a decision on a protest “as expeditiously as possible”.
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a violation of 5 G.C.A. § 5425(c) and (d)

a violation of 2 G.AR., Div4, Chap. ¢ §2101(g)

a bad faith act that viclates 5 G.C.A. §5003

a failure that undermined the integrity of the procurement process

@ @ ® 6

PDS believes the failure by GSA to act in a timely manner on the pending protests in GSA-064-11 is
no less egregious behavior by GSA than the failure to act by GPSS cited by the OPA in OPA-PA-
08-003. In communications with GSA regarding the status of the PDS protest, PDS has referenced
this OPA Appeal decision, however this has not resulted in any action by GSA to issue a decision or
to resolve the protest via negotiations with PDS.

GSA's failure to act on the PDS Protest is even more confusing given the significant cost savings
and additional benefits that the Government will realize via the implementation of the

P . Trm Ebaies PPN N ¥ S [ oy g gy v g o ok o o B

telecommunications services that are included in this procurement. 1t was has been independently
estimated that the Government of Guam will save more than $1M a vyear in telecommunications
expenditures through the expanded services and reduced cosis included in GSA-064-11. Aside
from its legal obligations o deal with the PDS Protest promptly, good governance and common
sense would imply that GSA would take expeditious action to resolve any procurement protests to
enable the timely award and implementation of this procurement to the great benefit of the
Government of Guam and Taxpayers. As the record clearly shows, this has not been the case and
we are now forced {o seek intervention by the OPA {o resolve this issue so that the procurement
process can move forward through the resolution of the issues identified in the pending protests and
ultimately award and implementation of the telecommunications services included in this
procurement.

2. A statement specifying the ruling requested;

PDS requests that the OPA order GSA to immediately make a decision (an order to GTA (o issue &
protest decision within 7 days of the OPA Decision) on the protests pending in GSA Invitation to Bid
GSA-064-011. PDS further requests expedited handling of this matter that since this procurement
{GSA-064-011) is already before the OPA in & separate Appeal (OPA-PA-12-011) and the
Procurement Record has already been filed with the OPA in this appeal. We request that the OPA
only require GSA fo issue its Agency Report related to this appeal.

3. Supporting exhibits, evidence, or documents to substantiate any claims and the grounds for
appeal unless not available within the filing time in which case the expected availability
date shall be indicated.

Exhibit 1. GSA IFB-064-011 Bid Status issued on April 27, 2012

Exhibit 2: GSA IFB-064-011 Bid Status issued on May 3, 2012

Exhibit 3. PDS Protest to GSA dated May 9, 2012

Exhibit 4: OPA Appeal OPA-PA-08-003 Findings and Recommendations of Hearing Officer

Note: Please refer to 2 GAR § 12104 for the full text of filing requirements.




Appendix A: Notice of Appeal Form
PROCUREMENT APPEAL

PART V- Declaration Re Court Action

Pursuant to 5 GCA Chapter 5, unless the court requests, expects, or otherwise expresses interest in a
decision by the Public Auditor, the Office of the Public Auditor will not take action on any appeal
where action concerning the protest or appeal has commenced in any court.

The undersigned party does hereby confirm that to the best of his or her knowledge, no case or action
concerning the subject of this Appeal has been commenced in court. All parties are required to and the
undersigned party agrees to notify the Office of the Public Auditor within 24 hours if court action
commences regarding this Appeal or the underlying procurement action.

Submitted this 29th day of August, 2012.

APPELLANT — John Da&—"
Authorized Representative of Pacific Data Systems

APPENDIX A
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Exhibit 1
GSA IFB-064-011 Bid Status issued on April 27, 2012



GENERAL SERVICE AGENCY
{Ahensian Setbision Hinirat)
Gavernment of Guam
P.C. Box FG, Agana, Guam 96910
Tel: 477-1710-13  Fax: 4724217 /7475-1716/27

Accountability * Impartiality *  Compelence * Openness * Value

BID STATUS

Dater sonty, 27, 2012
Pacific Data Systems R 2T, R0
Adiry, John Day, President/COO
185 Lilpog Drive, Suite 2044
Tamuning, Guam 96913
Tel: 300-0226 / Fax: 300-0265

BID INVITATION NO. GSA-004-11 OPENING DATE: December 19, 2011

DESCRIPTION: _TELECOMMUNICATION SERVICES

The following is the result of the above-mentioned bid. Refer to the items checked below.
[ 1 Cancelled {in its entirety), or partially cancelled due 1o

{ v insufficient funds:

{ v Change of specifications; or

{ y  Insufficient number of bidders.

Xl Hejected d

iX! Re ue

{ 3 Late submission of bid;

s

General Terms and Conditions;

{ }  Not meeting the delivery requirement as stated in the IFB;

(X}  Non-conformance with bid requirement: Bid Form 12 - Did not adbere to equal
increments

{ y Inability to provide future maintenance and services to the equipment;
{X)  High Price for Bid Forms: 2,3, 10
(X3  Others: Submitied “No Quote” for Bid Forms 8. BA, 9 and 15
X} Bid recommended for award: MULTIPLE AWARD
Teleguam Holdings, LLC — See attached award

Pacific Dsta Svstems — See attached award

P71 Pacific Inc. dba: IT&E - See attached award

REMARKS:

Thank you for your participation with this bid. Please send your authorized personnel to pickup the
original bid status and bid bond/cashier check.

Ne bid security or insufficient bid security amount submitted; as required by section 11 of the

EE——— e N YR

o F

Received BY: L e CLALDIA 8. ACFALLE
Sate: 429 fi? Joha Disy Chief Procurement Officer
Rev: 1/95 Y

Vendor Mame:  vleeife Dadn Syskew,
Fax #'s 472-4217 7 475-1727 7 1716




Teleguam Holdin, £

Anslog Plain Old Telephone Services
Digital (VoiP} Centrex with sl Features Provided in iF8

Bid Form 3 — Centrex Telephone Instruments
Teleguam Holdings, 11C

1. Single Line Analog Phone with call hold

Z. Up to & Line with Digital display, Hands-Free

3. 4 Line with Digital display, Hand-Free 1elephone
4. Up 1o & Line with Digital display, Hands-Free

5. Wireless Handset [Plantronics (S50)

8. Cisco Attendent Console

Monthly Recurring Cost (MRC) for Centrex Telephone Service

Total MRC: 527.21

Total MRC: S16.00

Mordhly Lesse

Purchase Purchase Price
$1.85 $61.20

53.52 $118.64

54.93% 516380

53.52 511564

$6.70 $221.94

52.35 577.759

Bid Form 5 — Noo-Recurring and Monthly

Pacific Dats Systems

Wireless or Cable Telephone

Bid Form § — Non- Contrey Tolonhane Instrumente

Barific Data Svstems

i

1. Single Line Phone with Call Hold and Message walting
Lamp.
2. Single Line Digital display with Hands-Free, Display,

Speaker Phone, Programmabiz Festure Heys and Wireless
Handsst Option

3. 4 tine digital with Digltal Display, Hands-Free, Hold,
Speaker Phone, Programmable Feature Keys and Wireless
Handsst Option

4. 6 Line digital with Digha! Display, Hands-Free, Hold,

Spesker Phone, Programmable Feature Keys and Wirsless
Handset Option

5. Attendent Console

Total MRC: §16.24

Manthly Lease

Purchaze Purchase Price
53.63 S85.00

52.50 SB5.00

3,85 58500

$5.95 51850

$3.65 £95.00



Bid Form 8 - Monthly Recurring Cost for Mobile Telephone Service and Device

BIDDER NAME: TELEGUAM HOLDINGS LLC

BLACKBERRY (Plan 1) Mobile
Service:
Monthly Recurring Cost {MRC) for mabile phone sorvice thal provides: (5} 1,000 minutes, per subzeriber, for OFF
Net calls within Guam wiiich are pooled with other GovOusm subssribors; {8 o charge for ONWNET salls zcsf‘é’r@m - N
any vther subscriber of the Bidder (within Gusm); (o) free Highis aad B a2 Unilissited Test gﬁ € 1300
the World, -
MR for Unlimited data plan within Guam with data §f$iﬁ§‘3ﬁg devive 1o ansble  laplop t use the data capabiity e ¢
{Datg sthering dovice must be provided when this option is selected), 5 2395
st of Phone (phone mus have large display, & ¥ 1, 4 GR of memory (iPhone, A id, or uther equal phon), 2 B
Per Mizate Cost of Long Dlistence Call s the Usited Staes 5,16 = 10 ceniz Py meinate} 3 G453
Pur binute Cost of Long Disincs Call i the CNM 1 603
Per Minute Call 1o US State when Rosming within the United Sites -1 #.35
Per Mivute Uall tofrom Guam when Rosming (s 1he Unfted States £ 0.3%
. Muobile
ANDROID (Plan 2) Mobile
Service:
Momthiy Rccs:ring Lot (MBL) fie mobile shooe servics that {23 1,000 gt § for 30
Net gaiis within Guam which are pooled with other GovOusm subssribers; (b3 no charpe or QN«S\%”E’ sall twmm § 1196
any oifier subsariber of the Bitder (within Guam}, (e} free Nighte aed ¥ i5; and Uinl Toxt & £ F
the World,
MRC for Unfiited date plan within Guam with data tethering devies 1o snable s laptop 1o use the dats copubiiily < 19.95
{Dsta mmhering device mugt be provided when thiz spfion is selocted), >
Cost of Phone {phene nuet have large displ . 4 GB of memory (iPhone, Andesld, o ather oqual shems) 3 =
Ber Minute Cost of Long Dismace Uall & the Uinited States {510 10 comis per mifnute} % 8403
ez Mirate Uost of Long Distance Usll 1o the TRME % 0,63
Per Mimae Call o US Sate when Rosming wiibln the Ushed St & 0,338
Py BMinte Call to/from Cuam whes Hoaming in the United Slatee -3 .33
’ . Mohile
Iphone, 8GB (Plan 3 L
P ? ® ) Bervice:
Monthly Recurring Cost (MR for wiobile phone servies that <y 1,000 mi per subscriber, for O
Net calls within Cuam which sre ponled with other GovGuam subscribers; (b) no ehurge for ON-NET ::s%§§ to/from " 1350
any other subsisriber of the Bigder twithin Guamy; {0} frer Nights and Weel andd Unlisnited Tedt M ing ko -
the Warld.
MEC for Unlimited date plan within Guam with das tothoring devios to snable 2 lagtop t use the dats aupability 5 195E
{ts vethering devics must be provided when 1his option s selested). e
Tt of Phons (phone must heve large disph . 4 UGB of memory {iPhone, Android, o other 2ausl phone), % {00
Per wiimote Cont of Long Distnoe Celt w the Uniied Bites (3,10 = 10 ooty por minate) 1 {4453
Per Binure Oost of Long Diseese Call w the CNME H G403
Per Biinute {all to US State whon Ropming within the United Siates 1 433
Por Mirmte Call toffrom Guam when Rosming in the Unifed Stares 3 3%
Mobile
iphone 4, 32GB (Plan 4) Service:
Monihly Reaurring Cost MRC) foe mobile phone sorvies that s {a3 10RO per subscriber, for Off-
Net ontls within Goam which are pooled with ether GovGuam eubseribeng () no cherge & for §)?~f HET “&:‘5% i(sﬁffvm 5 1100
any vther subscriber of the Bildor fwithin Guamy, () free Nights and srwil Tent 2 it
the Wk
MR for Unlimited dats plan withis Guam with dass tothering dovics t snable o laptop o use the date capability s 1595
{Data tehering dovice must be provided when this option is selecied).
Cust of Phone {phone mest have large dé s, % 3 G of momaory {{Fhone, |, ar other equat phonel. % 3040
Por Minute Cost of Long Distmce Call o the Unite! Staies (310 ~ 16 cents per minute} b G0k
Per Miraste Unst of Long Distance Call 1o the UMM % 403
Peor Wiinute 2l to L% Bute when Resovng within the United States g 332
£ &35

Per Mimure Call to/from Cuam when Roaming in the United Siates




Bid Form 8A - Mobile Data Card

BIDDER NAME: TELEGUAM HOLDINGS LLC UBAC SPIN: 43007715
Description Mobile Service Cost

MRC for Uniimited Alr-Card “data-only” plan withi

Guam., Y plan within $ 29.05

Data Device that enables a Moblle Wi o the Data Card | & -

BIDDER NAME: PTIPACIFICAINC DBAITAE USAC SPIN: 143032800
Description Mobile Service Cost

MRC for Uniimited Alr-Card data-only” plan within . P

Guam. § 28.95

Data Device thet enables 3 Mobile Wifito the Data Card | & -

- Teleguam Holdings, 110 Instaliation: _MRC
1. integrated Services Digital Networking PRI
interface {238+10) Waived SAZ3.37

2. integrated Services Dightal Networking

{Basic Rate Interface ~ 128 Ehps) Walvaed 5105.68
3. §iP Per Trunk Rate Walved 512.00
4, DID Mumber Block of 25 Numbers -G 52508

1id Form 11 - GovGanm Wide Area Network {1 and 18 Gb

- Pagific Data Systems instaligtion: MRC
1. 1,000 Mbps or 1 Ghps Dedicated for GovGuam

{1009 CIR, Ring Topology, NMS)

-3 SE70.00

2. 10,000 Mbps or 10 Gbps Dedicated for Govguam
{100% CiR, Ring topology, NM5) -3

51.500.00




Bid Form 12 — Broadband Infernet Access Services

Teleguam Holdings, 1LC

1to 25 Mbps

26 to 50 Mbps

51to 75 Mbps

7510 100 Mbops

101 1o 135 Mbps

126 to 150 Mbps

151 to 175 Mbps

175 to 200 Mbps

Bid Form 13 - Cable, DSL, or Wireless Internet Services for Small Offices

Broadband Internet Access with SLA for Capacity,
Latency and Hops to US

Broadband Internet Access with SLA for Capacity,
Latency and Hops to US

Broadband Internet Access with SLA for Capacity,
Letency and Hops to US

Sroadband Internet Access with SLA for Capacity,
Letency and Hops to US

Broadband Internet Access with SLA for Capacity,
Latency and Hops to US

Broadband Internet Access with SLA for Capacity,
Latency and Hopsto US

Broadbard Internet Access with SLA for Capacity,
Latency and Hops to US

Broadband Internat Access with SLA for Capacity,
Latency and Hops to US

Pacific Data Systems

2 Mbps

7 Mbps

The DSL or Cable internet Service must include
8 External 1P Addresses

the DSL or Cable Internet Service must include
10 External P Addresses

MR for 1 Mbps
internet Access
instaliation QoS and SLA
Walved S$65.00
Waived SE60.00
Watved 455.00
Waived $50.00
Waived 545.00
Waived $40.00
Waived $35.00
Waived $30.00
MRC for

instailation Inisrnet Services

O

$35.00

{15% discount Annual Maintenance =

Bid Form 15 - Television Services

Teleguam Holdings, L1C

Pacific Data Systems Cisco 3800 Router with LC Ports  $12,040.00
{37% discount} = £7,585.20
{15% for Shipping & Installation) = $1,806.00

$1,806.00 with a Total Proposed Prite of $11,197.20

Tolevision Service Description inztallation MRC
Analog and digital tslevision service The initial drop to a building >
i&‘%;?g%%f;e;?;%kage: 38 Channels || oo drop aiready exists. 5 -8 40.55
Analog and digital television service . L

{G‘?f%h&is&%aeka@e: 110 Channels + | Each Addtional drop within the | 2095 § 5.95
1 Set Top Box same building.




Yessage Confirmation Report

WorkCentre M2U Series

21-RPR-2012 16:26

FRI

Machine ID : Pacific Data Svetens
Serial Number ! not installed
Fax Hunber r BTLHKHIZEE
Hame/ Hunber o S4TAmTY
Page : 5
Start Time H FI-BPR-P012 16224 FRI
Elapsed Tine t 417487
Mode : BYD 63
Hesults : 29 4
{Alensian Sothision Hiniat)
Gowsramarg of Qusm
B4 Box FO, Agana, Guam 36910
Tel 4771710413 Fao 4724007 78789718027
Aseounmbilit * fmpartiality *  Compeience ¥ Openmess * Walie
. et
BID STATUS
o Date: gemrs, 27, 2012
Pasiflc Data Systems
Aty Iohe Day, President?CO0
TES Dlipog Twdve, Suitc 2044
Tamuning, Guam 96013
Tel: 3000238 7 Fax: 3000785
B INVITATION NGO GSADR411 OPENING DATE: v 19, 2611
DESCRIFITON: _TELECOMMINIC
The Gilowing s the resll of the shove-mentioned bid. Refor 1o the iteins checked below,
[ 1 Cancelled {in its sativety), or partially canveilsd doe i
€% Heuflicent fumis
{3 Chengeof specificalions; or
{0y Irsufficient rumbor of bidders.
iX] Bejected due ta:
{3 Lasesobmizsion of Bl
{0y o bid sty o Bsuffisient bid seounity smpovnt subimd 2% soarivest by i1 of e
Conesal Terms and Conditions;
£y Hotmesting the delivery requitement as glafed in the IFR:
Nom-conlormance with bid requirement: Bid Form 12~ Did net adbere s sgual
increments
{3 Inebility o prov i anid services o the
(X3 gk Price for Bid Formes: 2, 3, 18
(X3  Ohers: Submitted “Neo Quote” for Bid Forem 8 84, Fand 15

X} Bid cocommended for sward: MULTIPLE AWARD
Teluynarm Holdings, LLC - See sttached sward
Pacific Trts Sywens — Sob attachod award

7T Pacific Ine, dbe: ITEE - See stiached swerd

REMARKS:

Thank you (or vour participation with this bid, Please sond your suthotized persstnel to pickup the

seiginal bid siatus and bid bondfeashier shesk
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Exhibit 2
GSA IFB-064-011 Bid Status issued on May 3, 2012



GENERAL SERVICE
{Ahensian Sethision

AGENCY
Hinirat)

Government of Guam
P.O. Box FG, Agana, Guam 96910

Tel: 477-1710-13  Fax: 4724

2 TI475-1716/27

Accountability * Impartiality * Campeiance

* Openness # Value

REVISE

BID STATUS

Date: MA&' 03, 2012

Pacific Data Systems

Attu: John Day, President/COO
185 Lipog Drive, Suite 204A
Tanuming, Guam 96913

Tel: 3060-0229 7 Fax: 300-0265

BID INVITATION NO.. GBA-064-11 OPENIN J DATE: December 19, 2011

DESCRIPTION: _TELECOMMUNICATION SERVICES

The following is the resolt of the above-mentioned bid, Refer

1 Cancelled (in its entirety), or partially cancelled due tor

{3 Insufficient funds:
{ }  Change of specifications; or
{3 Ingufficient number of hidders,

{X] Rejected due to:

3 Late submission of bid;

{ ¥ No bid security or insufficient bid security am
General Terms and Conditions;

{ 3 Notmeeting the dolivery requirement as stated

ie the items checked below

unt submitted; as required by section 11 of the

in the IFB;

{X} Non-vonformance with bid requirement: Bifi Form 12 ~ Did not adhere to equal

increments
{ 3 Inability to provide future maintenance and sery

{X) High Price for Bid Forms: 10

ese:; to the equipment;

{X3 Others: Submitted “No Quote” for Bid Ft}rms 8, 8A,%and 15

[X] Bid recommended for award: MULTIPLE AWAREZ)

Teleguam Holdings, LLC — See attached award
Pacific Data Systems — See attached award

PTT Pacific Inc. dba: IT&E - See atiached award

REMARKS:

Thank you for your participation with this bid. Please serad your authorized personnel to pickup the

original bid status and bid bond/cashier check.

ease Print s e 1
ACKNOWLEDGEMERTT £ ?le~fc:x £54) (
fieceived By [ j g

Rev: 1/95 Dot 5*“4{ 2 ,f‘

% F Vil 513/

LAUDIA §. ACFALLE
ief Procurement Officer

Vendor Name:  Hiea ke Thka Sy Sl



TELECOMMUNICATION SERVICES GSA-064-11
REVISED BID AWARD - MAY 03, 2012

Pacific Dats Systems:

Analog Plain Cld Telephone Services

Centrex with all Features Provided in IFB

Bid Form 3 — Centrex Telephone Instruments

Bid Form 5 — Non-Hecurring and Monthly Recurring Cost MR .

Pacific Data Systems:

S11BLP - Single Line Analog Phone with call hold

GXP285 ~ Single Line Digital Display with Hands-Free, Display
Programmable Feature Keys and Wireless Handset Option:

GXP2100 - 4 Line with Digital display, Hands-Free, Hoid,
Programmabile Festure Keys and Wireless Handset Option

GXP2120 ~ 6 Line Digital with Digital Display, Hands-Free,
Programmable Feature Keys and Wireless Handset Option

IL7610~ Wireless Handset to be used with the Digital
Telephone

GAPEXP — Attendant Console

Pacific Data Systems

Wireless or Cable Telephone

Bid Form 6 — Non-Centrex Telephone Instruments

oy

Pacific Data Systems

GE6ELP - Single Line Phone with Call Hold and Message waiting
Lamp.

GXP2Z8S - Single Line Digital display with Hands-Free, Display,
Speaker Phone, Programmable Feature Keys and Wireless |
Handset Option '

GXAPZI00 - 4 Line digital with Digital Display, Hands-Free, Hold,
Spaaker Phone, Programmable Feature Keys and Wireless
Handset Option

GXP2120 - 6 Line digital with Digital Display, Hands-Free, Hold,

Speaker Phone, Programmable Festure Keys and Wireless
Handset Option

GAPEXP - Attendant Console

Tetal MRC:

Total MRC:

Muonthly Lease

52894

$16.24

Purchase Furchase Price
$3.00 $95.00

S52.00 $65.00

53.00 $95.00

$4.50 $155.00
$11.50 $295.00

$3.00 4$95.00

for Non Centrex Telephones

Total MRC:

Monthly Lease

516.24

Purchase Purchase Price
53.65 595.00
§2.50 $85.00
$3.65 $85 00
$5.95 £155.0
§3.65 595,00



Bid Form 8 - Monthly Recurring Cost for Mobile Teiephene Service and Device

BIDDER NAME: TELEGUAM HOLDINGS LLC

BLACKBERRY (Plan 1) Mobile
Service:
Monthly Recarring Cost (IMRO) for mobile phone sorvice that provides: (1) 1900 minutes, per subscriber, for O
Het galis within Guam which are pooled with other Goviiuam subseribers; (b) po charge ’f)f ON-NET cails %is!z“mm N
any piber subscriber of e Bidder (within Guamy; (£} free Nights and W od Unbimited Texs 4 P $ 1390
the Warld ’
MRC for Unlimited date plan within Gusm with data tzz‘ag:rmg devie to snable a luptop t use the dats capabiliy s ”
{Data tethering device must be provided when this option is selected), 2185
Dost of Phone {phene mant heve large diphy, 1,4 GRofm v (iPhone, Androld, o other squad phoned. 3 .
Pexr Btimmate Ciost of Lomg Distance Call to the United States (3,10 = 16 conts per minute) 1 443
Per Minwte Con of Long Distance Csl to the ONMI £ o83
Per Mirmte Calf 1o UB State when Rosming within the Unted States 5 435
Per Minute Call to/from Guam when Rosming i the United Sates ;1 435
Maobi
ANDROID (Plan 2) bile
Service:
Monthly Reowrring Cost (MRC) fir mobile phone servics that provides: (8} 1,000 ndnutes, por subsoriber, for GIF
Nt galls within Guar which are pooled with sther Govluam subsoribers; 1) no chrgs Tor OBRNET calls to/from s 1196
any other subsoriber of the Bidder {within Guamy; (€ frez Nights sd and Unlinsdted Text & ing o
the Workd,
MRC Gy Unlismited date plan within Guam with dats tethering dovics 10 enable 2 laptop 1o use the data cumbility ¢ 2694
{Datn tethering devier must bs provided when this sption & selected). o
st of Phose (phone must have jarpe dis 4 UGB of memory {i(Phone, it or other agual phone). s B
Per Minute Cost of Long Distance Call 1o the Undted States (8,10 = 10 cents prr minute) $ 003
Per Mismsie Cost of Long Distance Usil 1o the CRMI % 473
Per Minsie Call 1o US State when Roaming within %ie Unlted States $ 835
Por Muane (il tw/from Guar when Rosming in the Usited Siates % 3%
Maobile
Iphone, 8GB (Plan 3) Service:
Monthly Recurring Cost (MRC) for molile phone sorvice that : {83 1,600 for Gt
Bet calls within Gesm which are poslod with ather GovGuan subscribees; (b) o cmrge i‘e:r ON-NET ealls inffrom % t100
any oiher sebseriber of the Bldder (within (s (o) fres Nights and ; and Linhimited Toxt i g i e
the Werkd
RARED for Untirmiiad date plan within Guam with daa tetbering devies o onshile 2 laptop 1o use the duts copabiily g
. 3 . ot ook " 4 2995
{I3atz wihering dovice mumt be provided when this option Is seiected).
Cost of Pheme (phone mamst have lage disph 4 (3B of memory (iPhone, sid; or other cqual phonty % HHLO0
Por Mimte Cogt of Long Disance Call 1o the United States (5,10 = 10 cents per minute) 3 603
Par Minuts Cost of Long Distancs Call o the CHMI £ G403
Per Minute (all to US Sate whes Reaming within the United Siates £ 0835
Per Mimte Call toffrom Guam when Boaming In the Uslied Sates o 438
Mobhile
Iphone 4, 32GB (Plan 4) Serviees
sonthly Reewrring Cont (MRC) for mobile phone servies that ¢ : {a3 1,000 pés for (70
Net calis within Ouagm which sre pooled with ather GovOuam subseribers; () no charge i%:;v Ji}bi»*i?”i“ calis mf"mm 5 1390
sany ciher sudseriber of the Bidder (within Guaen; {0} froe Mights and W sl Text [
the World,
BART for Unllapited diste plen within Cuss with dats sibering devios fo omble o Japtor 1o wer the dats capability s 2wa%
(Dnts tetbering divice must be provided when this option is selected].
Cost of Phone (phone rmust have large display, keyboard, 4 GB of memory (iPhone, Android, or other equal phane). H I
Per Biinuie Cost of Long Diswwsce Call o the United States {8.10 = 10 vents por minute} s 8.03
Per Mirute Cost of Long Distance Call o the CNMY 3 a4
Per Minute Call to US State wien Rosming within the United States 5 033
£ 035

Pes Mirute Call to/from Guan whes Roeming In the Unllod Siates




Bid Form BA - Mobile Data Card

BIDDER NAME: TELEGUAM HOLDINGS LLC USAC SPIN: 43002715
Description Mobile Service Cost

MRC for Unlimited Air-Card “data-only” plan within :

Guam, $ 29.95

Data Device that enables a Mobile Wifi to the Data Card | § -

BIDDER NAME: PTI PACIFICA INC DBA IT&E US;MJ SPIN: 143032800

Description Mobile Service Cost
WMRC for Unlimited Air-Card “data-only” plan within $ 59 95
Guam. ’

Data Device that enables 2 Mobile Wifi to the Data Card $ .

- Yeleguam Holdings, LIC iggg Hation: MRC

1. integrated Services Digital Networking PRI !
interface (238410} Waived $423.37

2. Integrated Services Digital Networking :
{Basic Rate interface ~ 128 Kbps) Waived $105.68

3. 5iP Per Trunk Rate Walved $12.00
4. DI Number Block of 25 Numbers -0 § 2505

Bid Form 11 - GovGuam Wide Area Network (1 and 10 Gbps)

- Pacific Data Systems installation: ____MRC
1. 1,000 Mbps or 1 Gbps Dedicated for GovGuam
{100% CIR, Ring Topology, NMS) - $870.00

2. 10,000 Mbps or 10 Gbps Dedicated for Govguam
{100% CIR, Ring topology, NMS) -0 $1,500.00



Bid Form 12 - Broadband Internet Access Services
Teleguam Holdings, LIC

1t 25 Mbps

26 to 50 Mbps

51to 75 Mbps

75 to 100 Mbps

101 1o 125 Mbps

126 to 150 Mbps

151 10 175 Mbps

175 t0 200 Mbps

Bid Form 13 - Cable, DSL or Wireless Internet Services for Small Offices

Broadband Internet Access with SLA for Capac:ty,
Latency and Hops to US

Broadband internet Access with SLA for Capacity,
Latency and Hops to US

Broadband Internet Access with SLA for Capacity,
Latency and Hops to US

Broadband Internet Access with SLA for Capacity,
Latency and Hops to US

Broadband Internet Access with SLA for Capacity,
Latency and Hopsto US

Broadband internet Access with SLA for Capamty,
Latency and Hops to US

Broadband Internet Access with SLA for Capamy,
Latency and Hops to US

Sroadband internet Access with SLA for Capacity,
Latency and Hopsto US

Pacific Data Systems

2 wibps

7 Mbps

The DSL or Cable Internet Service must include
8 External IP Addresses

the DSL or Cable internet Service must include
10 External 1P Addresses

MRC for 1 Mbps
internet Access
installation QoS and 5LA
Waived $65.00
Waived S60.00
Waived 55500
Waived $50.00
Waived $45.00
Waived 54000
Waived $35.00
Waived 530,00
MRC for
installation Internet Services
-0- $35.00
G- 548.00

Bid Form 14 - Routers Managed Switches, and Network Equipment Price Bid and Evaluation Model

Pacific Data Systems

{37% discount) =

{15% for Shipping & installation} =
{15% discount Annual Maintenance =

$7,585.20
$1,806.00

Bid Form 15 - Television Services

Teleguam Holdings, LLC

Cisco 3800 Router with LC Ports  $12,040.00

$1,806.00 with a Total Proposed Price of $11,197.20

Telpvision Service Descrigtion - instaliation MRC
Analon and digital television service The initial drop to & building )
; : ‘ . j ' : 40,98
iii'{;%?;}gj%kaga 36 Channels uriess z drop already exists. $ $
Analog and digital television service Each Additional drop within the s
iegi «?é‘;‘éf; xpackaga: 110 Channels + | =0 e pwi 3 2995 § 595
&




Yessage Confirmation Report

WarkCentre M0 Series

Machine ID ¥ Pacific Data Systems
Serial N £ not installed
Fax Humber T BT713000255
Hame/ Hunber 84751727
Page : 5
Start Time : Od-MBY-2012 OH:25 PRI
Elapsed Time : 017547
Mode : 5TD 63
Results : O K
GENERAL Sﬁi&fr{"‘? AGENCY
{Ahengian Setbisi }ﬁmmﬁ
Govornment of Guam
PO, Bux FO, Agana, Guam 96910
Teh 477-1710-13 P 472421774751 116527
Accouniability * Tmpattiality *  Competance *  Openness * Value
REVISED

BID STATUS

Pacific Dats Systems

Agn: fobn Day, PresidenyCO0
182 Llipog Drive, Spite 2044
Tamuning, Goam 96913

Tel: 300-0229 7 Fax: 3000263

BID INVITATION NO.: GBAD64-11
DUESCRIPTION: T

The following &5 the reault of the shove-mentioned bid, Refer
{1 Cancelled (ip e sutirsty), or pardally canvelisd dus 1o
Ingufficient funds:

Change of specifications; or

[
{3
{3 Insufficient mumber of biddars,

{X] Raejected due tn:

H
1
Datc: MAY 03, 2012

|

§

OPENING DATE: December 19, 2011

1o the items checked beiow,

?arm 12 — Did not adbere $o 2qual

{3 Late submission of bid; ¢
{ %y Nobid security or insufficient bid scourity &at;sgm subsmitted: a5 requirsd by section 11 of the
Geoeral Terms and Conditions; i1
{3 Mot mesting the delivery requirement as mtﬁﬁ%n the IFH;
X3}  Non-conformuntce with bid reguiressent: Bi
incremenis
{3 bmbility w0 provide Riture maintonence and Mcg o the equipment;
(X3  Hiph Prize for Bid Forms: 16 §
{Xy  Others: Sabmitted *No Quote” for Bid ?imz?s 8, HA ¥ and 15
!
IX]  Bid recommenided for sward: MULTIFLE AWA&;?
Teleguam Holdings, LLC ~ Sse attached sward
Pacific Data Systems — See attached award
PTT Pagific Toc. dba: ITRE ~ See attached award ||
REMARKS:

Thank you for vour participation with this bid, ﬁzeesemd vour authorized personng o piokup the

ariginal bid statuz and bod bond/oushier m



Appendix A: Notice of Appeal Form
PROCUREMENT APPEAL

Exhibit 3
PDS Protest to GSA dated May 9, 2012



Attorneys at Law

BERMAN
O’CONNOR &
MANN

ey

Suite 503, Bank of Guam Building
11 Chalan Santo Papa

Hagatha, Guam 96810

Tele. 671-477-2778

Fax 671-477-4368

if”fé‘s ite: www.pacific-lawyers.com
mail: rmann@pacific-lswyers,

Com

May 9, 2012

Via HanD DELIVERY

Ms. Claudia Acfalle
Chief Procurement Officer

General Services Agency 35_;2 =
148 Route 1 Marine Corps Drive 1= -
Piti, Guam 96915 m <
m P

SE

Re:  Protest by Pacific Data Systems, Inc. to Award to —
Teleguam Holdings, LLC in GSA-064-11 -

Dear Ms. Acfalle;

This is a protest by Pacific Data Systems, Inc. ("PDS") to the award made to
Teleguam %i@fémws LLC (“Teleguam”) on Bid Form 10 in procurement GSA-064-11
This office represents PDS,

by letter dated January 9 , 2012, Chief Procurement Officer Claudia Acfalle denied that
protest on the ground that it was premature. Thereafter, by Revised Bid Status dated
May 3, 2012, certain awards were made to Teleguam, including the award on Bid Form
10. PDS protests that award. This protest is bgz}::%u uporn the fﬁz%{m’zﬁg grounds:

This protest was originally submitted by PDS on December 23, 2011. However,

L TELE‘“ UAM'S AFFIDAVIT DISCL C@I?\ég i‘i?ﬁf’?‘é’ERSE—?E?
ND COMMISSION VIOLATES S5 G.C A §

“‘“«

”E’}zés award to T@E»&mgm must be vacated as a result of Teleguam’s failure to
comply with5G.C A §5 E"’{% That statute ;}rmid&g in relevant part:

RN
A Member of PACIFIC
i awrens]

fillation of Law Finns Serving the Pacific with Offices in Hawal . Suam . Salpan | Amercsn Samoa. Pobngel | Marshalt |
waww pacificdawyers.com




Mz, Claudia Actalle

Chisf Procurement Officer

General Services Agency
PG, 2012

As a condition of bidding, any partnership, sole
proprietorship or corporation doing business with the
government of Guam shall submit an affidavit executed
zz;zd or oath that lists the name and address of any person
who has held more than ten percent (10%}) of the outstanding
interest or shares in said partnership, sole proprietorship or
corporation at any time during the twelve (127} month period
immediately preceding submission of a bid. The affidavit
shall contain the number of shares or the percentage of all
assets of such partnership, sole proprietorship or corporation
which have held by each such person during the twelve (12
month period ... (emphasis added).

Attached to this Protest as Exhibit “1” is the Affidavit Disclosing Ownership and
Commission submitted by Teleguam. The Affidavit states that Teleguam is owned 100%
by AP Teleguam Hol ﬁmmz Inc. However, the Affidavit omits any reference to the
previous owner of Eckgﬁam namely Shamrock Teleguam H{,}Eémgs@ LLC.  This
previous ownership is demonstrated by Exhibit “2” to this Protest, which is an Affidavit
submitted in connection with another procurement by Teleguam, namely GDOE [FB
020-2011. That Affidavit was signed on March 15, 2011, and Shamrock Te leguam
Holdings, LLC was stated to own an 89% interest in Teleguam. Since this previous
ownership occurred within the twelve month period preceding the submission of
Teleguam’s bid in this procurement, Teleguam’s Affidavit is in vé{sié‘im‘s of this statute.
The consequence of this violation of 5 G.C.A. § 5233 is that Teleguam’s bid should be
rejected and the award to it vacated.

This is not the first time Teleguam has failed to comply with this statute.
Attached to this Protest as Exhibit “3” is the Decision of the Public Auditor in In the
Appeal of Pacific Data Svstems, Inc., OPA-PA-10-005. In that case, Teleguam had bid on
uam Community College telecommunications procurement. In its Major
§§a3£r§$i‘s Disclosure Affidavit, Teleguam Holdings, LLC stated that it was owned
00% by Teleguam Holdings, LLC, in effect that it owned itself. PDS protested to GCC,
but GCC denied the protest on the grounds that the Affidavit related to the bidder’s
sibility and not responsiveness to the bid. GCC allowed Teleguam to correct the
Affidavit after bid opening. The corrected Affidavit revealed that Teleguam was owned
60% by Shamrock Capital Advisors and 29% by GE Asset Management, Inc.

PDS appealed GCC’s rejection of its protest. The Public Auditor found that %E’%e
Affidavit su am with its bid was false since it failed to list the names ¢
entities that srtantly, the Public Auditor found f:hsz?

sbmitted by Teleg
held more than

AF
0% of its stock. Important




audia Acfalle
Q‘s;&i ??ﬁaﬁi’%&%ﬁi Officer
General Services Agency
May 9, 2012
Page 5

Teleguam’s bid was non-responsive since 5 G.C.A. § 5233 requires the Affidavit as a
“condition of bidding”, and could not i corrected after bid opening. The Public
Auditor found that the public interest is %wéé: served 3}, ”... strict enforcement of the
requirement for submission of Major Shareholders ?’3;%&&:}% e Affidavit which must be
complied with correctly at i’i*’af’f- time of bid submission.” Decision at p. 19. The Public
Auditor ruled that Teleguam’s bid must be rejected and that the aw azﬁé of the contract by

GOC o é;fiﬁzgzzaﬁz was void.

In response to a Freedom of Information Act request regarding this procurement,
GSA provided PDS with certain documents, in Ezﬁ:jm% Teleguam’s response to the
protest that PDS had filed on December 23, 2011. In its response, which is attached to
this Protest as Exhibit "4”, Teleguam acknowledges on p. 2 that its Affidavit Disclosing
Ownership and Commissions was mistaken, and then proceeded to make exactly the
same arguments that were rejected by the Public Auditor in the above-referenced

Decision.

Teleguam argues that its mistaken major stockholders Affidavit does not render
its bid non-responsive, but is instead a matter of responsibility which permits GSA to
conduct a responsibility investigation and permit correction of the stockholders
Affidavit. GSA apparently did so as evidenced by G5A’s letter to Teleguam dated April
18, 2012, attached hereto as Ez&zzbzt ‘5", requesting Teleguam to g}*‘@tnﬁg an updated
s‘%?f?éégvéi Teleguam then responded by letter dated April 19, 2012, attached as Exhibit

. wherein it p;'m*n,%s:ﬁ a new stockholders Affidavit reflecting the previous ownership
g}* Teleguam by Shamrock Capital Advisors and GE Asset | %gmg&m nt, Inc. within the
one vear period prior to its bid. By then making an award to Teleguam, GSA made
exactly the same mistake that GCC made in the above-referenced case. In her Decision,
the Public Auditor specifically held that Teleguam’s bid in that case was non-responsive,
since the stockholders Affidavit is required as a condition of bidding. See Decision at p.
11. The Public Auditor also specifically held that the defective shareholders Affidavit
could not be corrected %iﬁrmigh a responsibility inquiry. See Decision at pp. 16-17.

Teleguam further argues that the defect in its major shareholders Affidavit may
be viewed as a minor informality. GCC made the same argument to which the Public
Auditor replied: “... Here, GTA's failure to submit a valid Major Shareholder’s
Disclosure Affidavit with its bid is a matter of substance and not merely a matter of form.
Specifically, as stated above, GTA's original Affidavit disclosed that one hundred
percent of its interest was owned by itself and the substance of this disclosure was
false ..." See Decision at p. 14. Teleg guam seeks to avoid the impac ot of the Public
Auditor’s Decision by arguing that its zz"fz%:;:%i major stockholders Affidavit was not false
but merely incomplete. }ifm ever, 5 G.CA. § :}23’% clearly requires a i’?;zﬁgae?‘ to reveal its

- 1h Prosess May




Mz Claudia Acfalle

Chief Procurement Officer
General Services Agency
Page 4

ownership “... at any time during the twelve (12) month period immediately preceding
submission of a bid ...” The only inference that can be drawn from Teleguam's original
Affidavit is that its only owner was AP Teleguam Holdings, Inc. during said
twelve-month period. Its Affidavit was thus not merely “incomplete”, it was false.

Teleguam further attempts to draw a distinction between the language in the
GCC procurement which stated that failure to comply with the requirements “will
mean” a disqualification and rejection of the bid, as opposed to the language in the
subject IFB which states that failure to comply with the requirements “may” be cause for
disqualification and rejection of the bid. However, in light of the Public Auditor’s
Decision in the GCC case, this difference in language is irrelevant. Here, GSA made
exactly the same mistake as GCC in purporting to allow amendment of the defective
major shareholders Affidavit after bid opening, and the result must be the same, namely
that Teleguam’s bid must be rejected and that the award to Teleguam is void.

1. TELEGUAM FAILED TO MEET THE REQUIREMENTS OF
THE IFB BY IMPROPERLY CONDITIONING ITS BID.

Teleguam included with its bid submission additional Terms and Conditions,
attached as Exhibit “7”, which improperly conditions its bid. These additional

conditions conflict with multiple requirements of the IFB and/or Guam law. Attached
as Exhibit “8” are specific examples of Teleguam's improper conditions.

Teleguam’s conditions limit its obligations or add new terms not included in the
IFB. For efx;zm?iaf Teleguam claims the right to impose Early Termination Fees despite
the fact that the Bid Form specifically mandates that the Government may terminate the
service with no liability. Teleguam also disclaims any warranties, and provides that
services are provided “as is”. However, the IFB requires that all services shall have a
99.999% up time, and that failure to meet that standard shall result in liquidated
damages. Teleguam also reserves the right to require a security deposit or advance
payment, despite the prohibition in Guam law against advance payments. See 5 G.C.A.

g 50007,

Teleguam’s conditions render its bid non-responsive under 5 G.CA. § 5201(G),
w f}ﬁn,i§ defines a “responsive bidder” as “... a person who has submitted a bid which
rial respects to the Invitation for Bids.” Teleguam's Terms and
zee.% its obligations as clearly der monstrated by Exhibit “8". The

gﬁ mater
Conditions materially alte
award to gf;f;tfg%}é?” is therefore void.

Maw W2 de




ces Agency

All Teleguam has to say about the Terms and Conditions document is that it wa
inadve smiﬂ, inserted in its bid. It apparently claims this was a “minor informality,
and that its Terms and Conditions should be ignored. However, withdrawal of a portion
of a bzg’é is a modification governed by 2 GAR §3109(k). 55 “minor informality”
correction can only be made when ... the effect on price, quanti agzjaz,” , de ié“—;%}f? or
contractual conditions is negligible ..." See 2 GAR § 3109(m)( 4;{% To the contrary,
Teleguam's Terms and Conditions materially altered its obligations, and its removal

po ¥

R

from Teleguam’s bid after opening cannot be corrected as a minor informality. As a
result, the ? iegﬁ am bid must be rejected and the award to it voided.

1L THE JOINT BID SUBMISSION BY TELEGUAM HOLDINGS
LEC, GTATELECOM LLC, GTA SERVICES LLC AND
PULSE MOBILE LLC WAS IMPROPER AND MUST BE

Teleguam’s bid was submitted on behalf of “Teleguam Holdings LLC and its
wholly owned subsidiaries GTA Telecom LLC, GTA Services LLC, and Pulse Mobile
LLC”. This is an invalid submission. Although Teleguam states that the three LLCs are
W hﬁ% v owned by it, thev are still separate legal entities as demonstrated by the fact that
leguam’s bid included separate business licenses for each of these three LLLC entities.
See Exhibits 9, 10 and 11. Although Teleguam s bmzi&d various other business licenses
in its bid package, they all expired on June 30, ZEV, 11.

The %% mission of a joint bid by separate legal entities violates multiple
requirements in the [FB. For example, on page 1 of Teleguam’s bid submission, it is
stated that the bidder is incorporated in Delaware. Which bidder? That information is
not disclosed. John J. Kim signed the bid in his capacity as “Vice-President, Controller,
Authorized Officer”, but of which entity?

Fundamentally, the Government has a right to know with whom it is
business. In Teleguam’s %%m, it is unclear to which entity the Gover rnment w wm% sue a
Purchase Order. Even the Teleguam Bid Forms do not clearly bi
for each of the parts of the [FB. The IFB clearly does not envision f?@‘* separ o
entities may submit a joint bid. The fact that the three LLCs may be w h;«aék -owne a:i by
Teleguam does not change the fact that they are separate legal entities b?iﬁ&;}?f‘?i, on
separate parts of the [FB. For this reason al so, the Teleguam bid must be rejected and the

award to it voided,

B Cheinting BRAT List 8406411 Prades May 201 0.due



Ms. Claudia Acfalle

Chief Procurement Officer
General Services Agency
May 9, 2012

Page 6

IV,  TELEGUAM HAS FAILED TO SPECIFY THE SPIN
NUMBER OF THE ENTITY THAT IS INTENDED TO
PROVIDE A SPECIFIC SERVICE.

Bid form 0 at p. 3 requires that “SPIN and SPAC - Service Provider Identification
Number (SPIN) and Service Provider Annual Certification (SPAC). A SPIN is required.”
At the top right of each Bid Form, Teleguam did identify SPIN numbers as follows:
“USAC SPIN: 143002715 (GTA Telecom LLC) and/or 143016481 (Pulse Mobile LLC)".
Teleguam used the same designation on subsequent Bid Forms where it bids specific
?r&% for specific services. However, there is no way the Government can determine
which entity is providing which service. It should be noted there are three possible
service providers, GTA Telecom LLC, Pulse Mohbile LLC, or both, No SPIN number at
all is stated for Teleguam Holdings LLC or GTA Services LLC, even though they are
bidders.

Once again, the Government has a right to know with whom it is doing business,
namely which entity is providing which service. It is only if the Government knows this
that the Government can determine whether the entity actually providing the service is
properly licensed and authorized to do so. Teleguam's failure to disclose this basic
information is fundamental, and its bid must be re;@.i:eaé in its entiretv and the award to

it voided.

V.  TELEGUAM FAILED TO SUBMIT A CERTIFICATE OF
AUTHORITY.

Guam law requires that any person or entity that provides or resells
elecommunications services in Guam must obtain a Certificate of Authority issued by
the Guam Public Utilities Commission. See 12 G.C.A. §12103. Bid Form 0 at page 1
contains a similar requirement. As part of its bid package, Teleguam did submit a
Certificate of Authority dated February 28, 2005 which was issued E:s the Guam Public
Utilities Commission {o Tsﬁ;’flé{;aam Eiaidzggi}, LLC. However, by Order of the Guam
Public Utilities Commission dated July 27, 2005, this Certificate of Authority was
rransferred from ijvi.;wfz% Holdings, LLC to GTA Telscom, LLC.  See Exhibit 12,
attached to this Protest. As a result, no valid PUC Certificate of Authority was provided
for the Teleguam bid, and its bid must be rejected and the award to it voided for failure
to comply with the requirement that the bidder submit evidence that it is qualified to bid

£

and provide the services specified.




Ms. Claudia Acfalle
Chief Procurement Officer
General Services Agency

In its response to the PDS protest of December 23, 2011, Teleguam states that it
has a current Certificate of Authority for GTA Telecom LLC, which it is ready to provide
to GSA. However, no such document was included in the materials provided to PDS in
response to its FOIA request. In any event, the bid was submitted by Teleguam, and a
Certificate of Authority issued to GTA Telecom LLC cannot validate T Teleguam’s bid.

For any or all of the above reasons, Teleguam’s bid must be rejected and the
award to Teleguam on Bid Form 10 voided. Since PDS was the next lowest bidder, the
award for Bid Form 10 should be to PDS.

GSA is reminded that PDS has made a timely protest and under 5 G.C.A. § 5425(g)
no further action on this procurement can be taken until this protest has been duly
reviewed and a determination made by the Chief Procurement Officer. PDS is available
to meet with the Chief Procurement Officer in an effort to resolve this protest pursuant
to 5 G.C.A. § 5425(b).

Respectfully submitted,

Attachments: As stated.

O Chrsene BEAM Ligsy



Exhibit 1

Affidavit Disclosing Ownership and Commission submitted by Teleguam



-

A, I, the undersigned, being first duly sworn, depose and say that | em an auihorized repraserntali
offeror and that [plesse check only onel:

@1

I The offeror s an individual or sole propdelor and owis the enfire (100% interest in the offers
i HEUL
business.

Ixl  The olferor s a corporation, pariner
ot

ship, joint venture, or associaiion known 28
Tetegursm Hoddings, LLC and B whoelly owned wibsidiz £ . .

co iyl aned the persons, comy s, e 5, OF jolnd veniurer imore than 0% of
the shares of interest in the offering business during the 365 days immediately preceding the  subrmission
date of the proposal are as follows [if none, please 8o stats]

Name Address % of Interest

c/o Mational Begistered Agents, Inc

AP Teleguam Holdings, Inc 160 Greentree Drive, Suite 101, City of Dover  100% Teleguam Holdings, LLC

County of Kent, DE 19504
Teteguam Holdings, LIC 624 N, Marine Corps Drlve 100% GTA Telecom LLC, 100% GTA Services LLC,
Tamuning, Guam 96913 100% Pulse Mobile LIC
B. Further, | say that the persons who have received or are entitled to receive a commission, gratuity or

other compensation for procuring or assisting in obtaining business related to the bid or proposal for
which this affidavitis submitted are as follows [if none, please so state]:

Name Address Compensation
None
C. if the ownership of the offering business should change between the time this affidavit is made and the

time an award Is made or a contract is entered into, then | promise personally to update the disclosure
required by 5 GCA §5233 by delivering another affidavit to the government,
-,

John 3. fim
Vize Presid ntel I it Officer
Signatufe of 6ne of the following:
Offeror, if the offeror is an individuat;
Partner, if the offeror iz & partnership;
Officer, if the offeror is a corporation,

Subscribed and swom o before me

this 5w day of “D&amcag&ﬁ 2014 .

%@ PUBLIC ,

~ NOTARY PUBLIC
tnend for Guam, USA

Commission Expires: Aps. 03, 2016
624 ﬁr‘?m Compd. Diive Tamuning, Guzm 96213

Goomn GSA-06T-t B
. SuBmrssroy By 6FA ColY

1 Y feasbEb I RESFINSE TO -
, w AETTEM LEQUEST BY -




Exhibit 2

Affidavit Disclosing Ownership and Commission submitted by Teleguam referencing
to the previous owner of Teleguam, namely Shamrock Teleguam Holdings, LLC



nd COMMISSIONS

%’gﬁ

CUTY OF | Tamuning }
ISLAND OF QUAM )
A. i, the tmderszg*md being first duly sworn, depose and say that | am an authorized representative of

the offeror and that {please check only onel:

[ 1 The offeror is an individual or sole proprietor and owns the entire (100%) interest in the
offering business.

[ %] The offeror 18 a corporation, partnership, joint venture, or association known as

TELEGUAM HOLDINGS, LLC [please  siate name of offeror

company], and the persons, companies, partners, or joint venturers who have held more than

10% of thc shores or interest in the offering business during the 365 days immediately
preceding the submission date of the proposal are as follows [if none, please so siate):

Kame Address % of Interest
SHAMBOCK TELEGUAM 624 N MARINE CORPS DRIVE 89%
HOLDINGS, LLC TAMUNING, GUAM 96913
Various Management Emplovees with NO individual Employee Owing 11%
or controlling more than 10%
B. Further, I say that the persons who have received or are entitled to receive a commission, gratuity or

other compensation for procuring or agqmtmcs in obtaining business related to the bid or proposal for which

this affidavit is submztsed are as follows [if none, please so statel:

Name Address Compensation
C. If the ownership of the offering business should change between the time this affidavit is made and

the time an award is made or a contract is entered into, then I promise personally to update the disclosure
required by 5 GCA §5233 by delivering another affidavit to the govemmer}y -

sidént, Controller
dnd Q;téo« of one of the following:
Offeror, if the offeror is an individual;
Partner, if the offeror is a partnership;
Officer, if the offeror is a corporation.

S:gnatu

Subscribed and sworn to before me

this ‘Smday of M&&Qﬁ L2011,

' N()TARY PUBLIC
My commission expires:

This form shall be submitted in the Bid Envelope.

2 : DT
NOTARY PU BLIC
inand for Guam, USA
ty Commission Expires: Aprd. 05, 2011
824 N Manrne Corps. Diive Tamuning, Guam 86213

GDOE !?8 020-20t1



Exhibit 3

Decision of the Public Auditor
In the Appeal of Pacific Data Systems, Inc., OPA-PA-10-005
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OFFICE OF PUBLIC AUD

OFFiCE & F FUBLYC ﬁCC{}Ui"i'i“ﬁ.i‘»!i,i“i"%‘
Boris Flares Brooks, CPA, COFM
Public Auditor

PROCUREMENT APPEALS

IN THE APPEAL OF, } APPEAL NO: OPA-PA-10-005
)
PACIFIC DATA SYSTEMS, INC, )
) BECISION
Appellant g
)
)
L INTRODUCTION

1

This is the Decision of the Public Auditor for an appeal filed on October 12, 2010, by
PACIFIC DATA SYSTEMS, INC., (Hereafier “PDS”) regarding the GUAM COMMUNITY
COLLEGE, Government of Guam’s (Hereafter “GCC”) October 5, 2010 denial of PDS’s August
3, 2010, protest concerning GCC’s solicitation of Invitation for Bid No. GCC-FB-10-015 Voice
Over-Internet Protocol (VoIP) Telephone System Project (Hereafter “JF B”). The Public Auditor
holds that GCC erroneously deemed Interested Party TELEGUAM HOLDINGS LLC, dba GTA
TELEGUAM’s (Hereafter “GTA™) bid to be responsive to the IFB after GTA failed to include a
valid Major Sharcholder’s Affidavit at the time GTA submitted its bid. Accordingly, PDS’s

appeal is GRANTED.

lI. FINDINGS OF FACT
The Public Auditor in reaching this Decision has considered and incorporates herein thes
procurement record and all documents submitted by the parties, pursuant to PDS" November 29

2010 Withdrawal of Request for Hearing, Additionally, the Public Auditor has considered and

incorporated hercin all testimony and arguments presented at the November 23. 2010 Hearing on

Decision- |
Suite 401, DHA Building
238 Archbishop Flores Streer, Hagghthvs, Guam 96910
Tel (67 1) 475-0%90 - Fax (671 472.7951
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the PDS’s Motion to Compel GCC o Pravide Complete Agency Report, | Anthony R. Camacho
Esq. served as the Office of Public Accountability’s Hears ng Officer at said Hearing, Based on

s

the aforementioned record in this matier, the Public Auditor makes the following findings o

fact:

1. On or about May 3, 2010, GCC issued the IFR.!

2. The IFB required bidders to submit an Affidavit of Disclosure of Major Sharcholder:

with their bids, Specifically, the 1F3 required that such affidavits:
a. Be notarized and dated on the same month as the bid opening and the date of
the signature of the person authorized to sign the bid and the notary date must be the same.?

b. Be submitted by all bidders in accordance with the requirements of Public Law

18-44 and that failure to do so will mean disqualification and rejection of the bids,”
¢. Be substantially in the same format as the cxample Major Shareholders

Disclosure Affidavit included in the IFB.?
3. The IFB set the original deadline for submission of bids at 10:00 am. on May 19,

2010.° On or about May 12, 2010, GCC extended the deadline to 10:00 a.m. on May 26, 2010.°

Tab 2, Procurement Record filed on October 19, 2010,

"

Special Reminder to Prospective Bidders, 1d,
4 Epecial Provision for Mador &Sha arehclders Disclosure Affidavit, 1d. NOTE:
This part of the IFB guotes Section 44 of Public Law 18-44 which is now

codified as § G.CLAL 85233, There is ne supstantial difference in the

language in this part of the IFB and 5 G.C.A. §8233,

S

Major Shareholders Disclosure Affidavit, 1d,
Bid Invitation, 14.

Amendment Ne. 1, Tab 4a, r14d.

Decision- 2
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On or about May 25,2010, GCC extended the deadline to 10:00 aq. on June 10, 20107
4. On June 10, 2010, GCC received bids responding to the IFB from PDS, GTA, and
IT&E (Hereafier “ITE™) ¢
5. GTA submitted & Major Sharcholders Disclosure Affidavit with its bid. GTA filled
out the blanks in the example Major Shareholders Disclosure Affidavit included in the IFB and
said Affidavit disclosed that the persons holding more than ten percent (10%) of the company’s

shares were: “TeleGuam Holdings, LLC.” whose address was: “624 N Marine Corps Drive,

lamuning, Guam, 96913,” and whose percentage of shares held was: “100%.”" The Affidavit

was signed on June 3, 2010 by John J. Kim, GTA’s Controller, and his signature was notarized,
that same day.'”

6. PDS also submitted a Major Sharcholders Disclosure Affidavit with its bid. PDS also
ut the blanks in the example Major Shareholders Disclosure Affidavit included in the IFB
and said Affidavit disclosed that the persons holding more than ten percent (10%) of thd
company’s shares were: “Pacific Systems Corporation,” whose address was: 2" Floor, Tan

Marikita Bldg., PMB 236, Box 10000, Saipan, MP, 96910,” and whose percentage of shares held|

" Page 3, Amendment No. 5, Tab 4E, 1d.
* Bid Abstract, Tab 6, Id. NOTE: Said Bid Abstract states that the date was
May 26, 2010, however, it was signed by the Persons opening the bids and

witnessing the opening on June 16, 2010, The Public Auditor finds that the

date of the bid opening for the IFRB was June 10, 2010 based on said dated
signatures and Amendment Nos. 1 and 5 of the IFH.

P GTA s Maior Shareholders Disclosure Affidavit, Section 2, Government

Documents, GTa’s Bid, Tab 7, Procurement Record filed on Cectober 19, 2010,

e

oId.

Decision- 3




L

bl

s

27

[es]

Ny

GATE2E pan. G1-12-2014

OFFICE

sy

e ol . - . . . . . . .
was: 9% ' The Affidavit was signed on June 7, 2010 by John Day. and his signature was

" 7
notarized that sarme day.!

7. ITE also submitted a Major Shareholders Disclosure Affidavit with its bid. ITE alsc

filled out the blanks in the example Major Sharcholders Disclosure Affidavit included in the IFR

and said Affidavit disclosed that the persons holding more than ten percent (10%) of the

company’s shares werc: “Micronesian Telecommunications, Corp..” whose address was: “P.O.

Box 500306, Saipan, MP, 96950, and whose percentage of shares held was: “100%.7"° Tha

Afidavit was signed on June 9, 2010 by Jovino G. Lorenzo, Ir., and his signature was notarized
that same day,
8. On June 23, 2010, GCC completed its evaluation of the bids and recommended GTA " d

“Avaya” System Bid for award based on its price, '

9. OnlJuly 27, 2010, GCC issued a Notice of Intent to Award the Contract for the IFB to

vpoa 13
GTA.
Y oppsr Major Shareholders Disclosure Affidavie, Section 1, Affidavits and

Forms, pPDS Bid, Tab 7, Procurement Record filed on October 19, 2010,

Porrers Major Shareholders Disclosure Affidavit, Appendix ¢ Other/Required

Bid Decuments, ITR’g Bid, Tab 7, Procurement Record filed on October 14,

June 23, 2010, Tab 8, Procurement Record

-
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i
o

filed on October 19, 20140,

" Notice of Intent to Award dated July 17, 2010, Tab 9, Frocurement Record

Decision- 4
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I 10. On luly 28, 2010, PDS received GCC’s Notice of Intent to Award. '
Z - . , - . . S
11, On Aungust 3, 2010, five (5) days later, PDS filed its Protest concerming GCC's Intent
3
to Award the IFB’s Contract to GTA arguing that GTA’s bid must be disqualified for four (4
q
. ||reasons."” These reasons were that GTA’s bid bond, Major Sharcholder’s Disclosture Affidavit)

6 || Non-Collusion Affidavit, and Representations regarding Ethics in Public Procurement did not

- - tg
7 + .

conform to the [FB’s requirements.'® PDS also provided GCC with documents GTA filed with

the Federal Communications Commission (FCC) indicating that on or about September 24, 2004
|| Shamrock TeleGuam Holdings, L1.C directly owned and controlled 87.27% ol GTA, and that the

11 || remaining 12.73% was owned by Robert Taylor, or was being held for the future benefit o

12 |1 Robert Taylor and other members of GTA s management team. "’

- 12 On September 17, 2010, GCC responded to PDS” Protest by stating that GTA’s Bid
14

Bond and Non-Collusion Affidavit substantially conformed to the IFB’s requirements, and GCQ
15
. || denied that GTA was required to submit an affidavit to show compliance with Ethics laws and

17 | regulations governing Public Procurement 2" Further, GCC stated that GTA’s Major Sharcholder

18
19
* Notice of Intent to Award dated July 27, 2010, Exhibit 2, Procurement
20
Appeal filed on October iz, 2010.
23
** PDS’ Protest dated August 3, 2010, Exhibit 3, Procurement Appeal filed on
22
October 12, 2010,
23
*o1d.
z4
* Page 2, Domestic Sectinn 214 Application filed for transfer of control of
75
TeleGuan Holdings, LLC, WC Docket Ho. 04-382
26
Exhibic B, Id
27
Esq., to John Day dated September 17, 2010,

Decision- §
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Disclosure Affidavit substantially complies with Guam Law, bowever, GCC acknowledped that
* s . . . . . e " . > wr
this issue required further mquiry to determine whether GTA was aresponsive bidder,?! Finally
GCC acknowledged that iis September 17, 2010 letter (o PDS was not a denial of PDY’ Protes
and that GCC would give a formal decision to said protest afier GTA responded to GCCs
ey ere . .22
responsibility inqguiry.

13, On or about Sepiember 24, 2010, GCC cenducted a responsibility inquiry on GTA

pursuant to 2 G.AR., Div. 4, Chap. 3, §3116(bY2)(B), and said inquiry consisted of GCC

requesting documents from GTA concerning GTA’s responsibility as an bidder, 2

14. On or about September 30,2010, GTA responded to GCC'g responsibility inquiry, i
relevant part, by providing GCC with a second Major Shareholder’s Disclosure Affidavit, whick
indicated that Shamrock Capital Advisors owned 60% and that GE Asset Management, Inc.

A e

LA’s shares for the past twelve months.”

[N
™
ND
o
o
by
Q
:

15. On October 5, 2010, GCC denied PDS’ August 3, 2010 protest, stating that GTA’g
Bid Bond substantially conformed to the IFB’s Bid Bond requirements and that GTA’s Bid
Bond, and Non-Collusion Affidavit substantially conformed (o the IFB’s requirements, and GOl

denied that GTA was required to submit an affidavit to show compliance with Ethics laws and

< id., and Page 4, GCC's Denial of PDE' August 3, 2010 Protest, Exnibir c,

Agency Report filed on October 26, 2010, ang Letter from Jenn;

Sy

er Sgambe!lurs

Lo Carmen X, Santos dated September 30, 2010, Exhibit A, 14d.

4

¥ id., ang GTA’s Major Shareholder’s Disclosure Affidavit dated September 30,

2016 attached ¢o Letter from Jennifer Sgambelluri to Carmen K. Santos dated

September 30, 2010, Exhibit A, Id,

Decision- 6
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25

regulations  governing  Public  Procurement. > Concerning GTA’s Major Shareholder’s
Disclosure  Affidavit, GCC admitted that GTA'« original Major Sharcholders Disclosure
Affidavit stated that TeleGuam Holdings, LLC owns 100% of TeleGuam Holdings, 1.L.C and
that this issue required further inquiry by GCC.* However, GCC found that GTA’s failure
provide all required information relating to responsibility in the IFR was not fatal and that
information requested in 1FBs can be supplemented after the submission of the bid 1o cur
shortcomings in bid submissions pursuant to 2 G.AR., Div. 4, Chap. 3, §31 16(b)3) and tha
GTA’s September 30, 2010 Major Shareholder’s Disclosure Affidavit sufficiently ensured
GTA’s responsibility pursuant to 2 G.AR. Div. 4, Chap. 3, §31 16(b)(3) and (2)(B) and curcd
GTA’s initial failure to submit a valid Major Shareholder’s Disclosure Affidavit with its bid.2’
Accordingly, GCC denied PDS’ August 3, 2010 Protest.”®

16. On October 7, 2010, GCC awarded the IFB to GTA.Y However, GCC did not issud
a Purchase Order to GTA and GTA did not provide any services to GCC under the contract. >

17. On October 12, 2010, seven (7) days after GCC denied its August 3, 2010 Protest]

PDS filed this appeal. However, PDS limited its appeal to the issue of whether GTA’s bid was

LLCTs Denial of PDS' Augusr 3, 2010 Protest, Exhibit ¢, Agency Reporo

T Notice of Bid BAward dared October 7, 2010, Tah 12, Procurement Recaord filed

on Cotopber 19, 2010,
Letter from Mary A.Y. Okada to Sarsh Strock, Esq., dated January 6, 2011

made in response to OPA's Inguiry Re GTA Purchase Order.

Decision- 7
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" [l responsive due o GTA's failure to submit a valid Major Shareholders Affidavit at the time the
bids were received.
3
; I ANALYSIS
6 A. GTA Sebmitted a2 False Major Shareholder Disclosure Affidavit Wigh fts Bid.
GTA submitted a false Major Sharcholders Disclosure Affidavit with jts bid on June 10,
’ 2010. As a condition of bidding, any partnership, sole proprietorship, or corporation doing
} business with the Government of Guam shall submit an affidavit executed under oath that Jists
11 || the name and address of any person who has held more than ten percent (10%) of the outstanding
2 |linterest or shares in said partnership, sole proprietorship, or corporation, at any time during the
2 twelve (12) month period immediately preceding submission of the bid and such affidavit shall
14
contain the number of shares or the pereentage of assets of such partnership, sole proprietorship,
15
15 || OF corporation which have held by each such person during the twelve (12) month period. 5
17 || G.C.A. §5233 and 2 G.A.R., Div, 4, Chap. 3, §3109(e)(3)(E)."' GTA’s June 3, 2010 Major
'8 1| Shareholder’s Disclosure Affidavit did not comply with this requirement, As stated above, the
e Major Shareholder’s Disclosure Affidavit GTA submitted with its bid on June 10, 2010 stated
2
21 o
1 Generally, Guam Community College (coey s exenpt from the centralired
22
’ Procurement regime created by 5 G.c.a. 55120, but is governed by Articles 1,
23
:. 3, &, 7, 10, 11, andg 12 of Guam’s Procurement Law., 5 g.c.n, 55125,
5f Further, although GoC is authorized tg promulgate its own pProcurement
éf regulations bursuant to 5 G.o.oa. $5131, GCC has 2dapted Guam’ s Procuremant
Lf Begulations as its procurement regqulations., See GCT Procurement Policy Ho,
" 228 adopted en August 2, 2010 PUrsuant to GCC foard of Trustee Resclurjen Mo,
23
9-2010.
Decision- §
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that 100% of GTA s shares were owned by itself, as TeleGuam Holdings, LLC, dba GTA
TeleGuam. GTA readily admits that its major sharcholders are Shamrock Capital Advisors and
GE Asset Management, Inc.*? Further, GTA’s September 30, 2010 Major Shareholder’s

Disclosure Affidavit accurately reflects GTA’s members who hold a greater than 10% ; nterest in

GTA. Thus, the Public Auditor finds that GTA’s June 3, 2010 Major Shareholder’s Disclosure
Aflidavit was false because it did not accurately disclose who held greater than 10% interest in

GTA.

There is no merit to GTAs argument that its June 3, 2010 Major Sharcholder's
Disclosure Affidavit was “technically” correct. GTA believes its Guam Business License, which
indicates that TeleGuam Holdings, LLC is licensed to do business as “TeleGuam Holdings,
LL.C,” validates its June 3, 2010 Major Sharcholder's Disclosure Affidavit because TeleGuam
Holdings, L1.C owns 100% of the “TeleGuam Holdings, LLC” named in the license. However,
this belief is misplaced. Guam Procurement Law requires bidders to disclose, in the Major
Sharcholder’s Disclosure Affidavit, the name and address of any person who has held more than

ten percent (10%) of the outstanding interest or shares (bold emphasis added) in the

partnership, sole proprietorship, or corporation submitting a bid. 5 G.C.A. §5233and 2 G.AR.,

Div. 4, Chap. 3, §3109(e)(3NE). In contrast, a Guam business license is defined as the

permission granted by the Government of Guam conferring upon the licensee the right to engage

in business or to practice a trade or profession, which without such authorization or permissijon

would be illegal. 11 G.C.A. §70103(h). Thus, the Public Auditor finds that merely disclosing

bidders who hold a Guam Business License is not the disclosure of the persons holding more

* Page 1, GTA's Comments on Procurement Appeal and Agency Report fileq on

November 5, 2010.

Decision- 9
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than ten pereent ( 10%) of the outstanding interest or shares in the partnership, sole
proprietorship, or corporation submitting a bid required by 5 G.C A, §5233 and 2 G.AR., Div. 4,
Chap. 3, §3109(e)3)E). Further, the term “interest” as used in 5 G.C.A.§5233 and 2 GAR,
Div. 4, Chap. 3, §3109(e)(3)(E) readily applies to GTA . GTA is a Delaware Limited liability
company.* Generally. persons are admitted as members of 4 Delaware limited liability
compaunies at the time such companies arc formed or after their formation, 6 Del.C. §18-301 (a)
and (b). Generally, members of limited liability companies can obtain an interest in the limited
liability company without making a contribution to the company, and unless otherwise provided
in a limited liability company agreement, persons can become members of limited liability
companies without obtaining an interest in the limited liability company or making a

contribution to such company, even if such member is the sole member of the company. 6

el

Del.C

LR N

18-301(d). The term “limited Hability company interest” as used in he aforementioned

W

statute means a member’s share of the profits and losses of a limited liability company and a
member’s right to recejve distributions of the limited liability company’s assets, 6 Del.C. §18-
101(8). Here, as stated in GTA s September 30, 2010 Major Shareholder’s Disclosure Affidavit,
GTA’s members have clearly defined interests in GTA, specifically, Shamrock Capital Advisors

and GE Asset Management, Inc. have a Sixty percent (60%) and twenty-nine percent (29%)

respective interest in GTA. Therefore, the Public Auditor finds that 5 G.C.A. §5233 and 2

G.AR. Div. 4, Chap. 3, §31 09(e)(3)(E) apply to GTA and GTA was required to disclose al] of
its members who held more than a (en percent (10%) interest in GTA at the time it submitted its

bid on June 10, 2010,

34

Id,

Decision- 10
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B. GTA’s Bid Was Non-Respansive,

As a preliminary matter, the Public Auditor must decide whether GCC’s argument that
the Major Shareholders Disclosure Alfidavit solely concerns a bidder’s responsibility has merit.
The Major Shareholders Disclosure Affidavit ig required as a condition of bidding (bold

emphasis added). 5 G.C.A. §5233. Further, as stated above, the IFB expressly required the

b

~5*1y

bidders to include a Major Sharcholders Disclosure Affidavit complying with 5 G.C.A. §5233

with their bids and failure to do 50 would result in disqualification and rejection of the bids,
Based on the statutory mandate and the IFB’s express and specific requirements, the Public
Auditor finds that GTA’s failure to submit a valid Major Shareholders Disclosure Affidavit with

its bid puts GTA's responsiveness at issue in this matter. The Public Auditor now turns to the

main issue in this matter which is whether GTA’s bid, which lacked a valid Major Shareholders

Disclosure Af fidavit, was respensive (bold emphasis added).

GTA’s bid was non-responsive because GTA failed to submit a Major Sharcholder’s

Disclosure Affidavit that complied with 5 G.C.A. §5233 and 2 G.A.R,, Div. 4, Chap. 3,
§3109(c)(3)(E) with its bid. The term “responsive bidder,” as used in Guam’s Procurement Law
and Regulations, means a person who has submitted a bid which conforms in all material
respects to the Invitation for Bids. 5 G.C.A. §5201(g) and 2 G.A.R., Div. 4, Chap. 1, §1 106(28).
The IFB specifically required bidders to submit a Major Shareholders Disclosure A ffidavit in
accordance with Public Law 18-44 (now codified as 5 G.C.A., §5233 and 2 G.A.R.. Div. 4, Chap.

3, §3109(e)(3)(E). This was a material requirement of the [FB because the IFB set forth the

penalty of disqualification and rejection of the bids if a bidder failed to comply with the
aforementioned instruction. This material requirement complies with Guam’s Procurement Law

which requires Major Shareholder’s Disclosure Affidavits as a condition of bidding (bold

Decision- 11
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§
|| emphasis added). 5 G.C. A, §5233 und 2 G.AR.. Div. 4, Chap. 3, §3109()M3NUE). The plain
meaning of this clear statutory language is that bidding ig conditional, based on the bidder
disclosing persong holding more than tcn pereent (10%) of the bidder's ownership interest or
] 4
§ 5 || shares. Here, as set forth above, GTA’s June 3, 2010 Major Sharcholder’s Disclosure Affidavii
& || which was submitted with its bid, was false and did not comply with the requirements of 5
G.CLA 85233 and 2 G.AR., Div. 4, Chap. 3, 831 09(e)(3)E). Thus, the Public Auditor finds that
- HGTAs bid is non-responsive due (o irs failure to submit a valid Major Sharcholder's Disclosure
2
Adlidavit with its bid, and GTA’s bid must be disqualified and rejected as required by the IFB.
15
i1
C. GTA’s September 38, 2010 Major Shareholders Disclosure Affidavit Must Not
13
Be Accepted.
14 o
There is no merit to GCC’s argument that the filing of GTA’s second Major
15
. I Shareholder’s Disclosure Affidavit on September 30,2010 cured GTA's flawed original

7 JJaffidavit. GTA"s September 30, 2010 Major Sharehalders Disclosure Alffidavit is a late bid

Y 1 modification, After bid opening, no changes in bid prices or other provisions of bids prejudicial

g
€ .

to the interests of the Government of Guam or fair competition shall be permitted. 5 G.C.A.

§5211(f). Any modification of a bid received afler the time and date set for bid opening is late,
2G.AR, Div. 4, Chap. 3, §3109(k)(1). Further, no late bid modification will be considered
23 |funless received before contract award and that such modification would have been timely but for

" |]the action or inaction of Government of Guam personnel serving the procurement activity, 2

G.AR, Div. 4, Chap. 3, §3109k)(2). Here. GTA's September 30, 2010 Major Shareholders

Disclosure Affidavit was late because it was submitted on September 30, 2010 which is three (3)

months and twenty (20) days after the June 10, 2010 bid opening date, Although GTA

s
28

Decision- 12
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submitted its September 30, 2010 Major Shareholders Disclosure Affidavit seven (7} days prior
to GCC awarding the contract (o GTA on October 7, 207 0, there is no cvidence that the ¢ iTACs
late submission was caused by the action or action of GOC’s procurement personnel. In fact,
GTA admits that its June 3,2010 Major Shareholders Disclosure Affidavit was a clerical mistake
and that once contacted by GCC, GTA understood the IFB required the disclosure of the actual
members of TeleGuam Holdings, L.LC which GTA provided to GCC on September 30, 20103
Thus, the Public Auditor finds that the exception for late bid modifications caused by
Government of Guam procurement personnel set forth in 2 G.AR,, Div. 4, Chap. 3, §3109(k)(2)
does not apply to this matter. Further, there is no merjt to GTA’s argument that GCCs

35

acceptance of GTA’s late bid modification was not prejudicial to other bidders, As set forth

above, PDS and ITE, the other two (2) bidders, submitted valid Major Shareholders Disclosure

Affidavits with their bids on J une 10, 2010 and acceptance of GTA s late bid modification

clearly prejudices these responsive bidders by making GTA’s non-responsive bid acceptable
notwithstanding its defect. Therefore, the Public Auditor finds that GTA’s September 30, 2010
Major Shareholders Disclosure Affidavit must not be accepted because it is a late bid
modification prohibited by Guam Procurement Law and Regulations.

GCC’s argument that GTA’s September 30, 2010 Major Shareholder’s Disclosure
Affidavit can be accepted o correct a minor mistake has no merit. Minor informalities are
matters of form rather than substance evident from the bid document or insignificant mistakes
that can be waived or corrected withow prejudice to other bidders, that is the effect on price,

quantity, quality, delivery, or contractual conditions is negligible and the Procurement Officer

" page 2, Gra’‘s Comments on Procurement Appeal ang Agency Repore,

*o1d.

Decision- 13
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shall waive such informalities or allow the bidder to correct them depending on which is in the
best interest of the Government of Guam. 2 G.AR, Div, 4, Chap. 3, §3 169(m)(4)(B). Here,
GTA’s failure 1o submit a valid Major Sharcholder’s Disclosure Affidavit with jts bid is a matter
of substance aud not merely a matter of form, Specifically, as stated above, GTA’s original
affidavit disclosed that 100% of its interest was owned by itself and the substance of this
disclosure was false. The false substanice of GTAs original Major Sharcholders Disclosure
Affidavit far exceeds a matter of torm such as the failure 1o provide sufficient copies or sign bid
documents. Further, GTA’s failure 10 comply with the [FB*s specific requirements for the
content of the Major Shareholders Disclosure Affidavit is not an insignificant mistake because
the IFB specifically states that bidders who fail to submit valid Major Shareholders Disclosure
Affidavits would have their bids disqualified and rejected.  Finally, to allow GTA to correct
their original Major Shareholders Disclosure Affidavit as a minor informality requires that
GCC’s Procurement Officer for the IFB prepare a written determination granting the correction
of the minor informality. 2 G.A.R.. Div. 4, Chap. 3, §3 109(m)(6). A review of the procurement
record in this matter reveals that no such written determination was made by GCC’s Procurement
Officer. Therefore, the Public Auditor finds that GTA’s original Major Sharcholder’s
Disclosure Affidavit could not be corrected or waived as a minor informality and that GCC did
waive or grant correction of said original affidavit as o minor informality.

The Public Auditor js unpersuaded by GTA’s argument that 48 C.F.R. §14-407, which is

the Federal Procurement Regulations governing verification of bids, should be applied to this
solicitation. Where a procurement involves the expenditure of federal assistance or contract

funds, or other federal funds as defined by Section 20 of (he Organic Act of Guam, all persons in

the Government of Guam shall comply with such federal law and regulations which are
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| applicable and which may conflict with or which may not be reflected in Guam’s Procurement

o

Law. 5G.C.A. §5501. Here, the IFB staies that it is issued pursuant to and subject to Guam’s
. - - 35 g 7 4 :
Procurement Law and Regulations.™ Thus, the IFB expressly makes Guam Procurement Law
and Regulations applicable to the solicitation procedures. Further, the only federal laws

applicable to the IFB concern federal laws the contractor awarded the IFB would be required to

The IFB contains a general and broad requirement (he bidder awarded the
contract must comply with the applicable standards, provisions, and stipulations of il pertinent
Federal and local laws, rules, and regulations relative to the performance of this contract and
furnishing of goods.”” | urther, the IFB states that because the IFB concerns a Federally Funded
Project, that the bidder awarded the contract is required to comply with the Federal Davis Bacon
and Related Acts which require all contractors and subcontractors performing work on federal
constructions projects or federally assisted contracts in excess of $2,000 to pay their laborers and
mechanics not less than the prevailing wage rates and fringe benefits for such work determined
by the U.S. Secretary of Labor.®® T hus. pursuant to the express terms of the [FB, the Public
Auditor finds that Guam Procurement Law and Regulations govern the IFB’s solicitation

procedures and 48 C. F. R, §14-407 is not applicable.

e o
i Paragraph 1, General Terms and Conditions, IFB, Procurement Record Filed on
October 19, 2010, NOTE : Although the Irn cites the old Government Code

Fections embodying Guan’ s Procurement Law {Title VIT-n, Government Code),

sald Procurement Ilaw sections are now cedified in 5 G.C.A., Chaprer &,

" Special Reminder to Prospective Bidders, and Informational Page regarding

Davis-Bacon and Related Acts, IFR, Procurement Record filed on October 9,
2010
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B. GCCs Responsibility Inguiry Did Not Make GT A’s Bid Responsive,

GCC could not correct GTA’s original Major Sharcholders Disclosure Affidavit through

aresponsibility inquiry. As used in Guam’s Procurement Law and Regulations. the term

& || “responsible bidder” means » person who has the capability in all respects to perform fully the

"l contract requirements, and the integrity and reliability which will assure good faith performance,

5G.CA. §5201(H) and 2 G.AR., Div. 4, Chap. 3, §1 106(27). A prospective contracior shall
supply information requested by the Procurement Officer concerning the responsibility of such

contractor and if such contractor fails to supply the requested information, the Procurement

12 | Officer shall base the determination of responsibility upon available information or may find the

? prospective contractor non-responsible if such failure js unreasonable. 5 G.C.A. §5230(a) and 2
14

G.AR, Div. 4, Chap. 3, §3116(a). Here, as stated above, GCC uvsed its responsibility inquiry to
16 (| PErmit GTA to modify its bid by providing GCC with GTA’s September 30,2010 Major

17 }| Shareholders Disclosure Affidavit. The Public Auditor finds that the GCC’s use of the
18 responsibility inquiry to allow GTA to modify or correct their bid violates the provisions of

Guam’s Procurement Laws and Regulations prohibiting such late modifications or corrections of

20
bids. The responsibility inquiry’s main purpose is to obtain additiona) information from the

2i

22 || Prospective contractor, to ensure such contractor can perform the contract requirements, and to

23 [lensure the integrity and reliability of such contractor which will assure a good faith performance

of the contract requircments.  Such inquiry does not negate or dilute the other provisions of

Guam’s Procurement Law and Regulations, cited above, restricting late modifications or

corrections of bids. As stated above, none of the few exceptions governing such late

25 || modifications or corrections apply in this case and allowing the responsibility inquiry 1o be used
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to waive GTA’s non-curable defect in their bid poses a substantinl threat to the integrity of the
procurement process.  Specifically, by allowing the responsibility inguiry io be used to waive
non-curable defects in bids, after bid opening, a non-responsive lowest bidder who, for whatever
reason (i.e. change in business conditions or unprofitable low bid price), no longer wanted to be
awarded the confract, could refuse to provide the information requested in a responsibility
inquiry and the purchasing ageney would have no choice but 1o reject the bid depriving the
purchasing agency of the bidders assurance that the contract would be entered into and
performed. Additionally, waiver of a non-curable defect in a bid after bid opening via the
responsibility inquiry places the non-responsive bidder in a position of advantage over the
responsive bidders. Here, had ITE and PDS known in advance that they could avoid timely
filing of their valid Major Shareholders Disclosure Affidavits, we can only speculate the
possibility whether this additional time would have allowed them to submit lower bids. Further,
the requirement of submitting a valid Major Shareholders Disclosure Affidavit may have
deterred others from bidding who would have otherwise bid if they had known that GCC would
have waived this requirement. Thus the Public Auditor finds that GCC’s use of the
responsibility inquiry to waive GTA’s non-curable defect in its Major Shareholders Disclosure
Affidavit undermines fair competition and must not be condoned.

E. Public Policy Favors the Rejection of GTA’s Bid as Non-responsive.

GCC and GTA argue that public policy favors waiving GTA’s non-curable failure to
submit a valid Major Sharcholders Disclosure Affidavit because GTA submitted the lowest bid.
The Competitive Sealed Bidding procedure requires that the contract be awarded to the lowest
responsible and responsive bidder whose bids meets the requirements and criteria set forth in the

invitation for bids. 5 G.C.A. §5211(g) and 2 G.A.R., Div. 4., Chap. 3, §3109(n)(1).
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Here, GCC and GTA are really asking that GTA be awarded the contract merely because it is
simply the lowest bidder and despite the fact that it submitted a non-responsive bid. Certainly
the policy of providing increased economy and the maximization of the purchasing value of
public funds supports this argument. 5 G.C.A. §5001(b)(5) and 2 G.AR., Div. 4, Chap. I,
§1102(4). However, the Public Auditor must balance this policy with other policies underlying
Guam'’s Procurement Laws and Regulations. Such as the policy to provide for increased public
confidence in the procedures followed in public procurement. 5 G.C.A. §5001(b)(3) and 2
G.AR., Div. 4, Chap. 1, §1102(2). The policy to ensure the fair and equitable treatment of all
persons who deal with the procurement system. S G.C.A. §5001(b)(4) and 2 G.A.R.. Div. 4,
Chap. 1, §1102(3). And the policy to provide safeguards for the maintenance of a procurement
system of quality and integrity. 5 G.C.A. §5001(b)(7) and 2 G.A.R., Div. 4, Chap. 1, §1102(6).
The strong public interest in an uninterrupted public procurement system must be outweighed by
the stronger public interest in having agencies abide by the appropriate statutes and regulations.
Multi-Line Corporation, Inc., v. Lorenzo C. Aflague, et.al., CV0667-88, Linc 23, Page 10,
Decision, Findings of Fact and Conclusions of Law dated November 21, 1988 (Superior Court of
Guam). Finally, the Public Auditor must exercise her jurisdiction to promote the integrity of the
procurement process. 5 G.C.A. §5703 and 2 G.A.R., Div. 4, Chap. 12, §12103. The Public
Auditor finds that the public interest is best served by enforcing the provisions of
Guam’s Procurement Law and Regulations requiring bidders to disclose their ownership interests
at the time of bidding and the standard of awarding contracts arising from the Competitive
Sealed Bidding Procedures to the lowest responsible and responsive bidder. The public must be
assured that the information in the Major Shareholders Disclosure Affidavit is accurate and

truthful when sworn to and cannot be subject to modification after bid opening to meet a

Decision- 18




]

foeey

GFFICE OF PU

condition of bidding that all other bidders meet in the first instance.  The Public Anditor
recognizes that this will cause hardship on GTA, an otherwise responsible bidder who, through
simple negligence, failed to submit a valid Major Sharcholders Disclosure Affidavit, However,
the policies mé,éeri?ing Guam’s Procurement Laws and Regulations and the public interests they
protect are best served by strict enforcement of the requirement for submission of Major
Sharcholders Disclosure Affidavits which must be complied with correctly at the time of bid
submission,

F. GCC’s Award of the Contract to GTA is Void.

The Public Auditor finds that GCC's award of the contract to GTA is void. If after an
award, it is determined that a solicitation or award of a contract is in violation of law, and the
person awarded the contract has not acted fraudulently or in bad faith, the contract may be: (1)

[+31

Ratified or affirmed if doing so is in the best interests of Guam; or (2) The contract ma

o

terminated and the person awarded the contract shall be compensated for the actual expenses
reasonably incurred under the contract plus a reasonable profit, prior to the termination. 5
G.C.A. §5452(a)(1). Here, as set forth above, the Public Auditor finds that the award of the
contract to GTA violated Guam’s Procurement Laws and Regulations because GTA was not a
responsive bidder. Further, the Public Auditor finds that there is nothing in the record indicating
that GTA acted fraudulently or in bad faith in procuring the contract. The Public Auditor finds
that ratifying or affirming GCC’s contract with GTA is not in the best interests of the
Government, because waiver of the statutory requirements for the submission of a valid Major
Shareholders Disclosure Affidavit and the statutory requirements that contracts arising from
Competitive Sealed bidding be awarded to the lowest responsible and responsive bidder are
serious threats to the integrity of the procurement system as stated above, and must not be
condoned by contract ratification. The Public Auditor finds that the contract awarded to GTA
shall be terminated as of the date of this Decision. The Public Auditor further finds that GTA

did not incur expenses and is not entitled to reasonable profits because GTA did not perform

work under the contract due to GCC not issuing GTA a purchase order as set forth above.
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V. CONCLUSION

Based on the foregoing, the Public Auditor hereby determines the following:

L. Through simple negligence, GTA Submitted a false Major Sharcholder Disclosure
Affidavit with its Bid in violation of 5 (1.C.A. §5233 and 2 G.A.R., Div. 4, Chap. 3,
§3109(e)(3X(E) which resulted in GTA s bid being non-responsive o the [FE.

2. Guam Procurement Laws and Regulations prohibit GCC from accepting GTA s
September 30, 2010 Major Sharcholders affidavit because it is a late modification or correction
of the bid after bid opening.

3. GCC’s award of the contract to GTA is void because GTA was a non-responsive
bidder which GCC should have disqualificd and rejected at the time of bid opening.

4. PDS’s Appeal is granted.

5. GCC’s contract with GTA arising from the IFB for IFB Item Nos. 1.1 thru 7.1 is
1¢ date of this decision and aithough GTA is generally entitled to
compensation for its actual expenses it reasonably incurred under the contract plus a reasonable
profit for the period prior to the termination, the Public Auditor finds that GTA did not incur
expenses and is not entitled to reasonable profits because GTA did not perform work under the
contract due to GCC not issuing GTA a purchase order.

6. GCC shall consider the IFB’s remainin g bidders in accordance with Guam
Procurement Law and Regulations,

7. PDS is hereby awarded, pursuant to 5 G.C.A. §5425(h)(2), PDS’s reasonable costs
incurred in connection with the solicitation and its August 3, 2010 protest, including PDS’s
reasonable bid preparation costs, excluding PDS’s attorney’s fees, because as PDS was the
sccond highest scoring bidder, there is a reasonable likelihood that PDS would have been
awarded the contract but for GCC’s acceptance and aitempted cure of GTA’s non-responsive bid
in violation of Guam Procurement Laws and Regulations as set forth above. GCC may object to
PDS’s cost demand by filing the appropriate motion with the Public Auditor no later than fifteen

(15) days after PDS submits such cost demand to GCC.
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This 1s a Final Administrative Decision. The Pariies are hereby informed of their right to
P pes

appeal from a Decision by the Public Auditor to the Superior Court of Guam, in accordance with

Part D of Article 9, of 5 G.C.A. within fourteen (14) days after receipt of a Final Administrative

(£

.

Decision. 5 G.C AL §5481(a).
A copy of this Decision shall be provided to the parties and their respective attorneys, in
accordance with 5 G.C.A. §5702, and shall be made available for review an the OPA Website

WAWW, Ao paLore.

o 55

DATED this 127

%

" day of January, 201 1.

DOKIS FLORES BROOKS, CPA, CGFM
PUBLIC AUDITOR




Exhibit 4

Teleguam acknowledges on p. 2 that its Affidavit Disclosing Ownership and
Commissions was mistaken



624 North Maring Corps Drive
Tamuring, Guam 96913
Phone 644-1608

Fax 644-2764
squenga@gia.ngt

January 24, 2012

Claudia Aclalle
Chief Procurement Officer
Government of Guam General Services Ay

148 Marine Corps Drive
Piti, Guam 96915

Subject: Protests by Pacific Data Systems and Docomo Pacific: IFB GSA 064-11

Dear Ms Acfalle:

This letter is in response to the protests submitted by PDS and Docomo, both dated December
23,2011, related to Invitation for Bids No. GSA(064-11.

PDS and Docomo Are Not Aggrieved And The Protests Must Be Denied

Both protests must be denied by GSA as neither PDS nor Docomo are “aggrieved” bidders
pursuant to the Guam Procurement Law and the Guam Procurement Rules and Regulations
because both protests are based entirely upon the bid submitted by GTA. The procurement law

provides:

Right to Protest. Any actual or prospective bidder. offeror. or contractor who may be
aggrieved in connection with the method of source selection. solicitation or award of a
contract. may protest to the Chief Procurement Officer . . . !

Moreover, the procurement regulations provide:

Subject of Protest. Protestors may file a protest on any phase of solicitation or award
including, but not limited to, specifications preparation, bid x{}hazwzmn award, or
disclosure of information marked confidential in the bid or offer.”

Neither protest is based upon any act of GSA in this procurement process or upon any alleged
shortcoming in GSA064-11. Also, of the date of this letter, no award has been made. Thus, PDS
and Docomo are not aggrieved bidders and their protests must be denied. Moreover, all bids
should be fairly and objectively evaluated pursuant to procurement laws and regulations before
any bid is awarded or disqualified.

YSGOA S 5424 ()
23 GAR § 9101eH2).



The Procurement Regulations Allow Corrections After Bid Opening

GTA admiuts the mistakes in the Affidavit Disclosing Ownership and Commissions, the
erroncous business licenses. the erroneous certificate of authority and the mistaken insertion of
the additional terms and conditions. However. these were mere oversights on GTA s part and the
correction of these mistakes is well within the authority of GSA to allow pursuant to the express
language and intent of the procurement laws and regulations,

With regard to the Affidavit Disclosing Ownership, the information inserted therein is not false
but merely incomplete. GTA inadvertently failed to include information on shareholders prior 1o
the purchase of the company by AP Teleguam Holdings. Inc. in June of 2011, The change in
ownership of GTA was widely publicized in Guam and the purchase of GTA was approved by
the FCC and by the Guam Public Utilities Commission. The inadvertent failure 1o include prior
owners was simple human oversight and nothing more. GTA is ready to provide a correct
affidavit to GSA.

GTA also provided expired business licenses for Teleguam Holdings. LLCs dbas and the 2005
Certificate of Authority for Teleguam Holdings, LLC. which was subsequently transferred o
GTA Telecom. LLC. Notwithstanding, these oversights, GTA has always held current business
licenses for the Teleguam Holdings, LLC dbas (all current through June 30, 20125 and a current
Certificate of Authority for GTA Telecom, LLC and is ready to provide these to GSA. GTA has
always been appropriately heensed and certified to operate in Guam and the failure o provide
the correct documents does not affect GTA s legal ability 10 provide services,

With respect to the mistaken insertion of additional terms and conditions, this was a simple
clerical and non-judgmental mistake. By submitting its bid, GTA conceded 10 all terms and
conditions contained in the Invitation for Bids. The terms and conditions that were mistakenly
inseried are intended only for individual or business sccounts and in no way intended for
submission in Government of Guam [FBs.

The procurement regulations expressly allow correction of “minor informalities™ after opening of
bids:

(4) Mistakes Discovered After Opening but Before Award.

{A) This Subsection sets forth procedures to be applied in three (3) situations
described in Subsections 3109(mj4)(A) through 3109my(4}C) of this Subsection in
which mistakes in bids are discovered after the time and date set for bid opening but
before award.

(B3 Minor Informalities. Minor informalities are matters of {orm. rather than
substance evident from the bid document. or insignificant mistakes that can be waived
or corrected without prejudice to other bidders: that is, the effect on price, quantity,
quality, delivery, or contractual conditions is negligible. The Procurement Officer shall
waive such informalities or allow the bidder to correct them depending on which is in
the best interest of the territory. . .

(e



(6) Determination Required. When a bid is corrected or withdrawn, or correction or
withdrawal is denied, under Subsection 3109(m)5) of this Section, the Chief
Procurement Officer, the Director of Public Works. or the head of a Purchasing Agency
shall prepare a written determination showing that the reliel was granted or denied in
accordance with these regulations, except that the Procurement Officer shall prepare the
determination required in Subsection 3109(m)(4)A) of this Section.

The aforementioned section, 2 GAR § 3109(m), was promulgated by the GSA pursuant to the

Procurement Law at 3 GCA § 5211, which provides in part:
() Correction or Withdrawal of Bids: Cancellation of Awards. Correction or withdrawal
of inadvertently erroneous bids before or after award, or cancellation of awards or
contracts based on such bid mistakes, shall be permitted in accordance with
regulations promulgated by the Policy Office. After bid opening, no changes in bid
prices or other provisions of bids prejudicial to the interest of the Territory or fair
competition shall be permitted. Except as otherwise provided by regulation, all
decisions 1o permit the correction or withdrawal of bids, or to cancel awards or
contracts based on bid mistakes, shall be supported by a written determination made by
the Chiel Procurement Officer, the Director of Public Works or head of a purchasing
agency.” [emphasis added].

This law was adopted by the Guam Legislature from the American Bar Association 1979 Model
Procurement Code for State and Local Governments.” The intent of allowing corrections to hids,
so long as the correction do not cause the bidder to have the low bid. is clear from the
commentary within the model code”

COMMENTARY:

{1} Correction or withdrawal of bids before ar after contraet award requires careful considera-
tion to maimain the integrity of the competitive bidding system, to assure fairness, and o avoid
delays or poor contract performance, While bidders should be expected to be bound by thelr bids,
circumstances frequently arise where correction or withdrawal of bids is proper and should be per-
mitted.

{2} To maintain the integrity of the competitive sealed bidding system, & bidder should not be
permitted to correct a bid mistake after bid opening that would cause such bidder 1o have the low
bid uniess the mistake is clearly evident from examining the bid document: for example, extension
of unit prices or errors in addition.

{3} An otherwise fow bidder should be permitied to correct & material mistake of fact in s bid,
inciuding price. when the intended bid is obvious from the bid document or is otherwise supported
by proof that has evidentiary value. A low bidder should not be permitted to correct a bid for
mistakes or errors in judgment,

{41 In hieu of bid correction, the [Suaie] should permit a low bidder alleging a material mistake
of fact to withdraw (15 bid when there is reasonable proof that 2 mistake was made snd the intended
bid cannot be ascertained with reasonable certainty.

*2 GAR § 3109(m).

“5GCA §5211f).

* See 5 GCA Chapter 5 Compiler notes and comments.

" See American Bar Association Model Procurement Code for State and Local Governments 1979, p. 20,
3



{5) After bid opening an otherwise low bidder should not be permitied 1o delete exceptions to
the bid conditions or specifications which affect price or substantive obligations; however, such
bidder shonld be permitied the opportunity 1o farnish other information calicd for by the Invita.
tion for Bids and not supplied due 1o oversight, so long as #t does not aflect responsivencss,

(6) A suspected bid mistake can give rise 1o a duty on the part of the [State] 1o request confirma-
tion of a bid, and failure 1o do so can result in a nonbinding award. Where there is an appearance of
mistake, therefore, the bidder should be asked to reconfirm the bid before award. In such instance,
# bidder should be permitted to correct the bid or to withdraw it when the bidder acknowledges

that a mistake was made.

{7y Correction of bid mistakes afier award should be subject to the same proof as corrections
before award with a further requirement that no correction be permitted that would cause the con.
tract price to cxceed the next low bud.

(&) Mothing in this Seciion is iniended 1o prohibit the {5iaic] from accepiing & voluniary reduc.
tion in price from a low bidder after bid apening: provided that such reduction is not conditioned
on, or results in, the modification or deletion of any conditions contained in the Inviation for
Hidde

This makes clear that the Guam procurement laws and regulations foresee mistakes being made
in bid submissions and actually require corrections to be made pursuant to duly adopted
regulations and so long as the integrity of the competitive bidding system is not compromised.
As will be discussed below, none of the mistakes impact the responsiveness of GTA's hid.
Equally important, corrections to GTA's bid would in no way affect the bid prices offered by
GTA.

We emphasize that the IFB GSA064-11 does not on its face require automatic disqualification of
a bid for a failure to explicitly follow bid requirements. Page 2 of 56 of the IFB. Special
Reminder 1o Prospective Bidders, reminds bidders to read the instructions and general terms and
conditions and ascertain that certain check-marked requirements are submitted with the bid. This
reminder states: “Failure to comply with the above requirements may be cause for
disqualification and rejection of the bid.” [emphasis added]. The discretion allowed to GSA by
the word “may” 1o determine if disqualification is justified is entirely consistent with the express
language and intent of the Procurement Law and Regulations.

GTA’s Mistakes Are Minor Informalities

The mistakes in GTA’s bid are entirely matters of form and are not at all matters of substance.
These minor informalities do not affect “price, quantity, quality, delivery or contractual
conditions™.” Therefore, pursuant to 2 GAR § 3109(m)4)(B). GTA’s correction of the mmor
informalities will not prejudice other bidders.

GTA has provided consistent and reliable telecommunications services to the Government of
Guam for decades. GTA has continually provided services to the government during times of
fiscal austerity and has worked with the government to avoid disconnection of services for
unpaid invoices. Allowing correction of the mistakes is in the best interests of the government.

T gpe 2 GAR B 3100 m 4B



PDS and Docomo point to a decision of the Office of the Public Auditor for strict enforcement of
the Affidavit Disclosing Ownership." That case involved an invitation for bids issued by the
Guam Community College. The OPA decision found that GTA submitted a false major
shareholders disclosure affidavit in its bid to GCC and that GTA's bid was therefore non-
responsive.” Specifically, the OPA stated: “GTA’s original affidavit disclosed that 100% of its
interest was owned by itself and the substance of this disclosure was false. The false substance of
GTA’s original Major Sharcholders Disclosure Affidavit far exceeds a matter of form . .. "
Along this line, the OPA appears to have relied heavily upon language in GCC IFB which made
non-compliance subject o automatic disqualification. However, there is a significant difference
between the GCC IFB language and the language in the GSA IFB in this case. The GCC Special
Reminder to Prospective Bidders form provides that “[fJailure to comply with the above
requirements will mean a disqualification and rejection of the bid.” |emphasis added]. As noted

above. the similar GSA form contains permissive language. Thus, the GCC form relied upon by
the OPA is different and distinguishable from the form in IFB GSA064-11

Also with respect to the OPA decision relied upon by PDS and Docomo, the Affidavit Disclosing
Ownership submitted by GTA in GSA064-11 was not false. It was simply incomplete. GTA
stated correctly that it was owned by AP Teleguam Holdings, Inc. and that the subsidiary LLCs
were owned by Teleguam Holdings, LLC. GTA inadvertently omitted information that the
company was owned by others prior to the sale of the company in June of 2011, The mistake was
¢ simple. unfortunate oversight. There was no attempt here to provide misleading information.
The sale was widely publicized in the Guam media and the identities of the selling and
purchasing entities were widely disclosed. Thus, the facts of the GCC case are distinguishable
from the facts here. Morcover, the OPA noted that the GCC Procurement Officer made no
written ciezmmmixm pursuant to 2 GAR § 3109(m)(6) granting correction of the minor
informality."’ This regulation provides:

Determination Required. When s bid is corrected or withdrawn, or correction or
withdrawal s denied, under Subsection 3109(m)(5) of this Section, the Chiel Procurement
Officer. the Director of Public Works, or the head of a Purchasing Agency shall prepare a
written determination showing that the relief was granted or denied in accordance with these
regulations, except that the Procurement f}f ficer shall prepare the determination required in
Subsection 3109(m4 )X A) of this Section.”

Thus, it 1s within the discretion and authority of the Chief Procurement Officer to make a written
determination allowing correction of minor informalities. The purpose of this authority is clear:
to allow corrections of non-material issues. As discussed below, so-called bidding conditions
required by the IFB will not convert bidder qualifications reflecting on responsibility into matters
of responsiveness. The OPA iiself has issued conflicting decisions on this issue. It is in the
interests of the government for the GSA 1o follow the purposes and intent of the procurement
laws and regulations and grant a correction of the minor informalities.

* The protests cite w in the Appeal of Pacific Data Systems. Ine. Appeal No. OPA-PA-10-005. Decision tJan. 12,

2011

Y 1d. at p. 20, lines 4-6.
Pld aip. ! 4 Hnes 5-K.
id, atp. 14, tines 17-22.
© 2GARE % 109(m6)
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For the foregoing reasons, GTA hereby respectfully requests the Chief Procurement Officer o
make a written determination granting correction of the minor informalities in GTA < bid.

GTA's Bid Is Not Non-Responsive

Responsiveness of a bid is defined in the Guam Procurement Law as: “a bid which conforms in
all material respects to the Invitation for Bids.™" The procurement regulations regarding
corrections of minor informalities, provided above. above allow correction of minor or
immaterial mistakes. Thus, if a mistake is not material, it does not render a hid non-responsive.
2 GAR § 3109(m)(4)(B) describes material and prejudicial conditions as issues involving price,
quantity, quality, delivery, or contractual conditions. None of the mistakes in GTA"s bid involve
any of these enumerated conditions. The mistakes are not material and they do not render the
GTA bid non-responsive.

Issues of The Affidavit of Ownership, Business Licensing and Certificate of Authority Are
Not Issues of Responsiveness

The Procurement Regulations enumerate the standards of a bidder's responsibility as follows:

I the appropriate financial, material. equipment. facility. and personnel resources and
expertise, or the ability 1o obtain them, necessary to indicate s capability to meet
all contractual requirements:

a satisfactory record of performance:

a satisfactory record of integrity:

qualified fegally to contract with the territory: and

supplied all necessary information in connection with the inquiry conceming
responsibility. "

P

Issues of Hcensing and certification to engage in telecommunications business in Guam clearly
2o to the standard above related to the bidder being qualified legally to contract with the
government.

Shareholder disclosure allows the government to know the identity of the bidder or the bidder's
owners. The same affidavit form requires disclosure of the identity of persons entitled to receive
a commission, gratuity or other compensation for assisting in obtaining business related to the
bid. Moreover, the statute requiring disclosure of major shareholders, 5 GCA § 5233, was placed
in Part D, Qualifications and Duties, of the Guam Procurement Law. Thus, the purpose of
disclosure of ownership relates most closely to the standard related to the bidder's record of
integrity. It clearly follows that the issues of shareholder disclosure, heensing and certification
go directly to a bidder’s responsibility, not responsiveness of the bid.

Y5 GCA § 52010}
%5 See John Thos, Brown, A Guam Procurement Procesy Primer, Yor, 2.1, § VI, P U7 (200
"2 GAR § 3116(bH2HAL
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With respect to responsibility determinations, an OPA procurement decision noted:

These concepts are often confused, particularly when the IFB contains specific
requirements concerning bidders” responsibility characteristics such as the requirement
for submission of information relating to responsibility. As a general rule, matters that
deal with bidder responsibility cannot be converted into matters of responsiveness
merely by inserting a provision in [sic] into the IFB requiring rejection of bids that do
not comply."®

Thus, the fact that GSA064-11 contains these specific responsibility requirements does not
convert them into matters of responsiveness and the inadvertent omission of such information
cannot in and of itsell render the bid non-responsive.

In fact, the Procurement regulations require GSA and the Chiel Procurement Officer to base “on
any available mformation™

(B} Information Pertaining to Responsibility. The prospective contractor shall supply
information requested by the Procurement Officer concerning the responsibility of such
contractor. If such contractor fails to supply the requested information. the Procurement
Officer shall base the determination of responsibility upon any available information or
may find the prospective contractor nonresponsible if such failure is unreasonable.'’

The determination of whether a bidder’s failure 1o provide the information is unreasonable first
requires GSA 1o conduct an “inguiry with respect to responsibility.”'®  Failure of a bidder to
promptly supply information in connection with such an inquiry is a ground for a determination
of nonresponsiblity.”

Other Grounds in PDS’ Protest Are Unsupported and Irrelevant

The submission of GTAs bid in the collective name of Teleguam Holdings. LLC. and its wholly
owned subsidiaries 15 permissible. PDS points to no specific IFB requirement or any statute or
regulation that prohibits this because none exist. The subsidiaries are appropriately licensed and
certified 10 operate. The subsidiaries are entirely owned by Teleguam Holdings. LLC. and
operate only to support their parent corporation. PDS offers no support for its position and it
should be disregarded.

GTA has specified the SPINs and SPACs that it holds under its various subsidiaries. These
designations have been available to the Government of Guam since the privatization of the Guam
Telephone Authority and the federal benefits have continued uninterrupted since then. PDS
offers no support for its position and it should be disregarded.

" pn the Appeal of Jones and Guerrera Co., hic.. Appeal No. OPA-PA-07-005. Decision pp. 6-7 (2008) (citing
Cibinic & Nash, Formation of Government Contracts 3 pp. 545-546,

72 GAR § 3116(6)2)B ).

" 2 GAR § 31160y,

",



Conclusion

Based upon the foregoing, it is incumbent upon GSA to follow intent and purposes of the
procurement law and regulations. GTA hereby respectfully requests GSA 1o allow correction of
the mistakes in its bid or, in the alternative. to conduct an inquiry with respect to GTA's
responsibility. GTA stands ready to provide all information necessary to show our responsibility.

/,‘;)A - {j/,
Andrgw 8. Qi;eﬁg;
GTA General Counsel
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GSA's letter to Teleguam dated April 18, 2012



Eddie Baza Calvo | GENERAL SERVICES AGENCY Ray Tenorio
Governor {Ahensian Sethision Hinirat} Lisutenant Governor

Department of Administration
Benita A. Manglona 148 Route 1 Marine Drive, Piti, Guam 96915 Anthony C. Blaz
Director Tel: (671} 475-1707 Fax Nos: (671] 475-1727 / 475-1716 Deputy Director

April 18,2012

Memorandum

GTA

Attn: Ms. Jennifer Sgambelluri
624 N. Manne Corps Drive
Tamuning, Guam 96913

Re: Major Shareholder Affidavit and Commission
Dear Ms. Sgambelluri:
Please provide an updated “Major Sharcholder and Commission™ affidavit for Bid No.
GSA No. 064-11 by 2 pm on Thursday, April 19, 2012, Your prompt response will allow
GSA to move toward closure of this bid evaluation.
If you have any questions, please feel free to contact GSA at 475-1710.
| A

é CLAUDIA S. CFALLE
Chief Procurement Officer

COMMITED TO EXCELLENCE
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Teleguam letter dated April 19, 2012



G l A@ £24 North Marine Corps Drive

TEL& GU AM Tamuning, Guam 968613

Apnl 19, 2012

Claudia Acfalle w

Chief Procurement Officer

Government of Guam General Services Agency \

148 Marine Corps Drive

Piti, Guam 96915

Subject: Updated Major Shareholder and Commission Affidavit; Invitation for Bids No.
GSA 064-11

Dear Ms. Acfalle:

Pursuant to your request of April 18, 2012, attached here is an updated “Major Shareholder and
Commission” affidavii for Bid No. GSA 064-11. Piease note that on March 26, 2012, the Guam
Public Utilities Commission, in Docket 11-14, issued an Order approving the transfer of
Certificate of Authority and Eligible Telecommunications Carrier Certificate from GTA Telecom
LLC to Teleguam Holdings LLC. Under this order, Teleguam Holdings, LLC is now the sole
entity providing telecommunications services under these certificates.

Sincerely,

GTA Legal Counsel
Phone 644-1609
sguenega @ stanet

Attachment {1)




Affidavit Disclosing Ownership and Commission

Territory of Guam }
}ss.
Hagatna, Guam }
A, I, the undersigned, JOHN J. KIM, being first duly sworn, deposes and say that | am an authorized representative of the

offeror and that {please check only one}h:

{1 The offeror is an individual or sole proprietor and owns the entire {100%) interest in the offering business.

{ X The offeror is a corporation, partnership, joint venture, or association known as Teleguam Holdings, LLC. and its whaolly
owned subsidiaries GTA Telecom, LLC., GTA Services, LLC,. Pulse Maobile, LLC. {please state name of offeror company), and the
persons, companies, partners, or joint venturers who have held more than 10% of the shares of interest in the offering business
during the 365 days immediately preceding the submission date of the proposal are as follows {if none, please so state),

HName Address % of Interest

Shamrock Capital Advisors 4444 W, Lakeside Drive 60% of Teleguam Haldings, LiC

Will Wynperle Burbank, CA 91505

GE Asset Management, Inc 3001 Sunset St 29% of Teleguam Holdings, LLC

Dan Furman Stamford, CT 06505

Teleguam Holdings, LLC 624 N. Marine Corps Drive 100% of GTA Telecom, LLC, GTA
Tamuning, Guam 96913 Services, LLC, and Pulse Mabile, LLC

Ownership of Teleguam Holdings LLC changed on or about June of 2011 1o

AP Teleguam Holdings, inc tfo National Registered Agents, Inc. 100% of Teleguam Holdings, LLC
160 Greentree Drive, Suite 101, City of Dover
County of Kent, DE 19504

B.  Further, | say that the persons who have received or are entitled to receive a commission, gratuity or other compensation for
procuring or assisting in obtaining business related to the bid or proposal for which this affidavit s submitted are as follows {if
nons, please so state):

Name Address Compensation

NONE

C. if the ownership of the offering business should change between the time this affidavit is made and the time an award is made
or a contract is entered into, than | promise personally to update the disclosure required by 5 GCA §5233 by delivering another
affidavit to the Government.

Date:

john J. Kim, Vice President, Controller

Signature of inﬁi‘g}dﬁsi if bidder is a sole proprietorship;
Partnier, if the bidder is a partnership;

Officer, the bidder is a corporation.

Subscribed and sworn to before me this g day of iqf: Vi ! , gﬁ f e

By: s ’ z’?i ek
== =
Notary Public
in and for the Territory of Guam MARIA TISHA M. MAKIO
My Commission Expires: HNOTARY PUBLIC

My Commisn fﬁgmgm‘ ‘Dec. 31, 2018
“omimission Expires: Dee,
624 f{em Marme Corps Dr., ’i‘mwm;;z G6513
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Teleguam’s Terms and Conditions



TERMS AND CONDITIONS

PLEASE READ THE TERMS AND CONDITIONS CAREFULLY. For the purposes of this document, the term "GTA” refers to GTA TeleGuam LLC and its affiliates {GTA Telecom LLC, GTA Services
LLC and Pulse Mobile LLC dba MPULSE) and the words “you” and “your” refer to the entity that has signed this Agreement. The word “Services” includes and incorporates wireless,

brc

dband, digital television, and/or other services ordered on the Customer Application and any additional services you may order or obtain from GTA at any time that are not expressly

governed by another agreement you sign with us. The word “Agreement” includes and incorporates the Customer Application, the Terms and Conditions, the GTA rules and policies applying
to the use of the Services, and any GTA addendums that you may sign at any time.

By signing this Agreement:

{1} You acknowledge that you are an adult, eighteen (18] years or older. If this is a business account, you acknowledge that you are authorized to act as an agent for your company,
corporation, partnership, or other business entity.

{2} You have read, understood, and agreed to be bound by this Agreement.

{3) GTA will provide the Services as indicated in the C Appli 1 to you for the period stipulated relevant to the Services ordered. If you cancel this order at any time prior

to the expiration of the initial term, you may be charged a termination charge as described befow, relevant to the Services ordered.

General Terms & Conditions

Vi

) Vh.

VHE

Xi.

Accep of Agr You ack ledge and accept this Agreement by (a) activating or using the Service; (b) signing the Agreement; (c} orally or electronically accepting the
Agreement. if you do not accept this Agreement, GTA will be under no obﬁgatlon to provide you with these Services.

New and Existing Ci s, A New Ci is defined as an individual or business entity that has NOT had ACTIVE Services with GTA for ninety (90) days and does not have amr
outstanding balances. If a customer does not meet the shave critards, then they will be defined a¢ an Existing Customer. If 2 former £ to act)

services within 90 days, this account will NOT be idered a new C but rather a reactivation of an existing Customer and/or Services. Customers are identified by (but not
fimited to}: Name, Busi Name, DBA, Malling or Physical Address, Social Security Number, Federal Tax 1D or EIN.

Eligibility Requirements. GTA may have eligibility requirements, terms and conditions that are in addition to the Terms and Conditions described herein.

Authorized User(s). You, as the primary account holder, can add one (1) authorized user to your account by turning in a written d to GTA confirming the appointed authorized
user. You and any Authorized User on your account will have access to account information and will have the ability to make changes to the account. Authorized Users cannot add or
terminate end users, lines, subscribers, or Services on the account. i you add an Authorized User to your account, they will be able to access and make changes to your account.
These changes will be binding on you. You or the Authorized User may request to switch to another Rate Plan, and if we authorize the change, fees may apply. Authorized changes
may require your agreement to a new minimum term and/or new Terms & Conditions. You agree to hold GTA, its employees, staff and g harmiess from any litigation or
legal action If account information is provided to your Authorized User.

Services. You request Services and agree to pay all charges for the Services at the applicable service rates for the selected service plan{s) by the due date indicated on your invoice.
The rates for Services provided will be bifled to you as outlined in the Customer Application and are subject to change withaut notice. Charges may include, but are not limited to: the
monthly charges, applicable taxes, and any other recurring or nonrecurring charges established by GTA. If you do not pay in a timely manner, upon appropriate notice, the Services
will be disconnected. GTA may suspend, modify or terminate your service for any reason or no reason upon 30 days notice.

Mi of Services, N rk, or Devices. You agree not to use the Services in a manner prohibited by any Federal or Guam law or Regulation. You agree not to misuse GTA Services,
the GTA network, or any devices which may adversely impact, affect or interfere with the GTA network, service levels, operations, rep ion, or ablility to provide quality service to all
subscribers as a whole. GTA reserves the right to protect its network from misuse, harm, compromised capacity or degradation in performance which may impact network
performance for all Customers. WE MAY LIMIT, SUSPEND OR TERMINATE YOUR SERVICES OR AGREEMENT WITHOUT NOTICE FOR ANY REASON, if you, any user of your subscribed

Services, or any user on your account are found in violation of this Ag 8. Mi can be defined as (but not limited to): (1) using devices or the Services to engage in unlawful
activity, or engaging in conduct that adversely affects our s, employees, busi , oF any other person{s); (2) by * ing” or engaging In other abusive or unsolicited
. fcations; (3) excessive data usage through server devices or host applications, inchuding {but not Himited to) web camera posts o broadcasts, automatic data faeds,

automated machine to machine connections or peer to peer file sharing, lines for fult tlma or dedlcated data connections. Tampering, modifying, or reprogramming devices used to
access Services is prohibited. Rebilling or reselling our Services without authorization is prohibited.

Bills and Payments/Late Charges. Billing will commence on the date your Services are actl d. With this Agr you have cof d to resp y pay in full each month in a
timely manner all charges relating to: (1} subscription of Services; (2} any usage based Services; {3) instalfation or activation, change and disconnection of Services; {4} all applicable
focal and federal taxes and surcharges; (5) any additional charges and fees lated with the Services. You may be required to pay a security deposit or advance pay for
Services as a requirement at the time of application, to offset against any unpaid balance on your account, or as otherwise set forth in these TOS or permitted by law. Interest will not
be paid on advance payments or deposits unless required by law. We may require additional advance pay ts or d its if we d ine that the initial payment was inadequate.
Based on your creditwarthiness or for other reasons, we may establish limits and restrict service or features we deem appropriate. If your account balance goes beyond the limit we
set for you, we may immediately interrupt or suspend service until your balance is brought below the iimit. Any charges you incur in excess of your limit become immediately due.
Upon determination solely by GTA of satisfactory payment history or as required by law, GTA may begin refi g of the d it or through bill credits, cash
payments, or as otherwise determined solely by GTA. Regular recurring charges are billed in advance and charges incurred on a per-use basis are billed in arrears. A partial month or
prorated charge may be generated on your initial bill and whenever you make a change to your Services. Charges for service will be billed monthly and all amounts owed by you must
be paid by the date indicated on the bill. Failure to make & full payment for the total amount due on or before the due date will result in a late pay charge equivalent to 1.5% of
the outstanding balance or the maximum rate permitted by law. To avoid a temporary suspension of Services, pay forany in arrears must be received by the 15™ day
of the following billing cycle. If payment is not received, your account will be subject to suspension without further notice. In the event your service has been suspended, you will be
required to pay all charges including ding balances, reconnection fees, late payment fees and any outstanding balances for old accounts before service is reconnected. A
termination order will be issued forty-five (45) after service has been suspended. To re-re blish service, you will be required to pay all outstanding charges and any fees associated
with new service activation before service is restored. A fee of $25.00 will be applied to your account if your check or other payment instrument is not honored by a financial
institution. GTA reserves the right to investigate and review your credit history. In the event of a bill dispute for any telecommunication services provided, you must file the dispute
with Customer Service within fifteen (15) days from the date of the disputed invoice, GTA will have thirty {30) days from the date you file the dispute to | igate the disp i the
dispute Is in your favor, a credit adjustment will be made to your account. If the dispute Is in GTA's favor, you must pay the disputed a t to include any ding balance to
bring the account to current.

Terminations. Unless otherwise stipulated, the minimum contract period is one month service. You may terminate Services upon written notice received by GTA at east thirty (30)
days prior to the actual date of termination. if you t te Services or Services are terminated by GTA for any reason and you are a participant of a Service that covers a specified
period of time via a term agreement or contract, Early Termination Fees (ETF) may apply. Please read below for detailed descriptions of early termination fees. Any usage charges
incurred will be bifled up to the date of actual termination. If you have a credit balance on your final bill, GTA will issue you a refund. GTA will not issue you a refund i your credit
balance is less than $1.00 unless a written request from you Is recelved by GTA. If a written request is not recelved within a year, your account will be set to zero,

Termination of Voice Service. If you change or terminate your GTA focal wireline voice service {"Voice Service”), we may in our discretion terminate other Services or continue to
provide it at the then-current rates, terms and conditions applicable for Services without volce. You agree to pay any new or higher monthly fees that may apply to your new Service
after termination of the wireline voice service. f GTA elects to terminate your Service, we reserve the right to charge any applicable early termination fees.

Pricing ~ Term Plans, Bundle Discounts. When you purchase the Service, you agreed to specific price and plan, which may have included a term of 6 months, one year or two years
("Term Plan”}. Similarly, some plans may offer a discount on the Service if you sign up for other Services (*Bundle Discount”). You agree to maintain your Service and the other
bundled services for the applicable term. if you sign up for a Term Plan or a Bundle Discount, the price available with those plans is valid until one of the following occurs: (1) the term
expires; (2} you move from your current service address to another service address; or {3} you drop one of the Services you were required to purchase to receive the special rate.
Special Discounts. You may be eligible for a discount on your monthly access charges based on your affillation with an organization that has an agreement with GTA. You may be
required to provide proof of your affiliation with the organization upon activation of service or when you make changes to your account. GTA may share certain information relating to
the Services, such as {but not limited to): Name, Telephone Number, Malling or Physical Address, and Total Monthly Charges with the organization to verify our affiliation. GTA may
adjust the discount in accordance with the organization’s agreement with GTA and remove your discount after the minimum term expires or if you end or change your affiliation with
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the organization. You agree that any change or removal of your discount, based on your affiliation with the organization or the arganization’s agreement with GTA, shall not be
considered to have a material adverse effect on you,
Minimum Contract Period. GTA offers a variety of price plans, programs, and promotions {“Plans”} in which a longer minimum contract period is required. In these cases, the
minimum contract period varies depending on what type of Service you are applying for. Please read below for more information.
Customer Premises. You agree to grant GTA 3 right of way by the shortest practical route over your Premises for the purpose of installing, removing, connecting, disconnecting,
intaining, troubleshooting, replacing, servicing, and auditing applicable Services and equipment necessary to provide you that service. You also represent that such grant has been
obtained in writing from the premises owner. GTA may request from you additional documents, including right-of-way agreements, in order to maintain access in the future. Our
employees and designees will show their company identification upon request and in most cases have GTA signage on their vehicles. You are ponsible for making the pr
avallable, by appointment, for inspection, audit, repair, replacement and/or removal of the cable facilities. if you continuously fail or refuse access to the equipment, GTA may
terminate your service. All installations, removals, and other work done by GTA on your premises shall be done in a good and work like . H , due to the effects of
normal workmanship which may in after the r 1 of GTA equip , the following conditions must apply: (a} GTA shall not be held liable for any damage, such as holes, in
walls, ceilings, floors, or any other locations necessary to provide Services; (b) GTA and/or our agents are not be permitted to move furniture or appliances.
Cable Facilities. All outside cable facilities installed pursuant to this Agreement on your premises are and shall remain the property of GTA. You will not and shall not permit others to
move or tamper with the outside cable facilities or use it contrary to this Agr - You are responsible for any damage, other than normal wear, done on the outside cable facilities.
If the Services are terminated for any reason, at GTA’s option and direction, you shall make the premi: ilable for the r | of the cable facility. GTA does not guarantee that
repales on cable facllities will be made within a specific time frame or after normal business hours, on weekends, or on holidays.
Equip GTA will provide you certain equip , such as a modem, g ¥, or Optical Network Terminal (ONT] (all of which is herein collectively referred to as “Customer
Premise Equipmant,” or CPE) which may be required for broadband and digital television services. Al GTA equipment wifl remain the property of GTA and must be returned to GTA
upon termination of this Agreement for any reason. Any CPE will be either a new or a fully inspected and tested refurbished unit. Neither you nor a third party may change, interfere
with, or block access to equipment data or settings. If you make modifications that make the CBE inaccessible ly 1o GTA techinkidans, you will bee bitled for the repair and re-
configuration of the CPE. if any equipment you lease from GTA are stolen, lost, or become damaged (except for normal wear-and-tear}, then you will be responsible for the full cost of
replacement. Other than the CPE provided to you by GTA for use with the service, you must provide afl equipment, devices, and software necessary to receive the service. GTA cannot
guarantee the ability to support non-GTA provided hardware or its compatibility with our Services. If a GTA technician’s visit is required to r figure pr d or non-GTA provide
hardware, an additional charge may be applied. Regardless of whether the equipment used to access your service Is owned by you or GTA, GTA reserves the right to manage such
equipment for the duration of your service. You are responsible for returning all CPE in “like new” condition within 14 days of cancellation of your service, either by you or by GTA.
“Uke new” condition means the equipment and/or accessories appears unused without scratches or unnatural marks, in its original ¢ ', with all original Fallure to
return the CPE to GTA in “like new” condition within the allotted time frame after cancellation of broadband service will result in a charge to your account equal to the replacement
price of the CPE. The charge may be deducted from your deposit or any amounts prepaid by you, charged to your card or billed to your account. The value of the CPE is determined by
GTA at its sole discretion.
US Military. GTA is a supporter of the US Military and makes every effort to assist active duty military customers in managing their Services. If you, as an active member of the US
Military are given permanent relocation orders off of Guam, GTA will walve the Early Termination Fee(s) associated with breaching the term agreement or contract if any, provided
that you furnish proof of these new relocation orders. Please read below for more inf of what equip and/or ac ies you may be charged or billed for,
Communication and Notices. Notices, updates, new products and/or Services may be sent to you by written notice, which may be on or included with your bill. GTA may also send
notifications to you by posting the notification on www.gta.net, emall, volcemail or by text messages.
Attorney’s Fees. You shall be liable for all reasonable costs incurred by GTA in enforcing its rights against you under this Agr , indluding ble costs of collecting unpaid
charges and {in the case of any action in which GTA is the prevailing party) reasonable attorney’s fees and expenses of litigation.
Default/Termi or Disconti e by GTA. GTA may, without notice, terminate or temporarlly discontinue your service if you are in default of this Agreement. Defauit shall
include: (1) any failure by you to pay any undisputed amounts as provided in this Agreement; (2) any breach by you of any material provision of this Agr ; (3) any untawful use of
GTA Services or use the Services in a manner that may interfere unreasonably with the Services used by other Customers or interfere with GTA's ability to provide Services to others,
whether unlawful use or interference is by you or any other user of the Services. Termination or porary o nce of Services shaii be in addition to any and aif other
remedies provided in the Agreement, or that may be available at law and in equity. In addition to the foregoing, GTA may terminate or discontinue Services without liability in the case
of any governmental prohibition or required afteration of the Services,
Force Majeure. GTA shall not be liable for any delay or failure in performance of this Agreement, to the extent such delay or failure is caused by an event of Force Majeure, including
(but not limited to) fire, flood, war, strike, orders of civil or military authoritias, omi of ¢ carriers, wareh or suppliers, or other cause beyond its reasonable
control. Any such delay or fallure shall suspend the Agreement untif the Force Majeure condition ceases, and the term shall be extended by the length of the suspension.
DISCLAIMER OF WARRANTIES. GTA CANNOT GUARANTEE ITS SERVICES WILL BE UNINTERRUPTED OR ERROR-FREE, OR THAT YOUR MESSAGES OR DATA TRANSMISSIONS WILL NOT BE
LOST. ALL SERVICES ARE PROVIDED “AS IS” AND WITHOUT WARRANTIES OR REPRESENTATIONS OF ANY KIND, WHETHER EXPRESS OR IMPLIED, INCLUDING (WITHOUT LIMITATION)
WARRANTIES OF NON-INFRINGEMENT, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. YOU ASSUME ALL RISK OF USING THE SERVICES AND EQUIPMENT. GTA DOES
NOT AUTHORIZE ANYONE TO MAKE WARRANTIES ON ITS BEHALF, AND ANY PURPORTED EXPRESSION OF WARRANTY (S HEREBY DISCLAIMED. ANY STATEMENTS MADE BY GTA
AGENTS OR IN PACKAGING, MANUALS OR OTHER DOCUMENTS ARE PROVIDED EOR INFORMATIONAL PURPOSES ONLY, AND SHALL NOT BE CONSTRUED AS WARRANTIES BY GTA.
Technology. Telecom Technology rapidly evolves and advances. For the latest Information on GTA's network and Technology, refer to www.gta.net.
Assignment. You may not assign this agreement or any interest in the Services without the prior written consent of GTA.
Passward Protection. You are solely responsible for maintaining the confid lity of any p d or user name required to utilize the Services. You shall be liable for payment of
charges to your account made by any person using your password or user name until GTA Is notified that the confid fity of a p or user name has been compromised,
Use of Customer identifiable Information. GTA will collect and use customer identifiable information for billing, credit references, provisioning of service, to solve problems assoclated
with service, and to inform you of new products or Services that will better meet their needs. GTA may also use customer {dentifiable information to market products and services, but
will not disclose or make available any customer identifiable information to any third parties seeking to market products. If you choose not to participate in direct marketing of new
products and services from GTA, your information will not be used for the purpose of marketing new products. GTA will not trade, sell, or disclose to any third party any form of your
identifiable informati ithout the of you {except as required by subpoena, search warrant or other legal process or in the case where fallure to disclose Information will lead
to imminent harm to you or others). GTA may use your identifiable information to investigate and help prevent p Ity untawful activity or activities that threaten the Integrity of
service or network integrity, to protect itself against fraud, or to defend its rights in fegal or administrative proceeding;
Limitation of Liabilities and Services. in no event shall GTA, its employees, officers, rapresentatives, suppliers, and authorized agents be liable to you or any other party for any direct,
indirect, special, incidental, ¢ quential or punitive damages, or any other damages or losses whatsoever arising directly or indirectly from your use of the Services, regardless of the
cause of action, including negligence, and even if GTA has been advised of, or could reasonable have foreseen, the possibility of such damages or losses, GTA's sole and exclusive
liability to you and your sole and exclusive remedy for any breach by GTA or any interruption or failure of services shall be a credit of such charges for Services as wouid have accrued
but for such interruption or faifure based on a prorate basis. Without limiting the generality of the foregoing, GTA Is not Hiable for (1) the delay or failure in performance or Services
resulting from an act of force majeure, including without imitation: acts of God, naturat di typh , leations failure, governmental actions, shortage of labor or
materlals, vandalism, terrorism, wars, strikes, or any reason beyond reasonable control; {2) any act or omi of a tel nications carrier whose network facilities are used in
establishing connections to points which GTA does not directly serve; {3} defamation or capyright infringement arising from material transmitted or received over GTA's network
facilities; (4} infringement of patents arising from combining or using your facilities or equipment with GTA’s network facilities,
Terms and Conditions are subject to change. We may give you notice of a change by posting the change on www.gta.net, by emall, or by written notice which may be on or included
with your bifl. Such notices will be considered given and effective on the date posted.

MPULSE™ Section

Credit Approval and Deposits. Acceptance of this Ag) by GTA is dependent on approval of your credit. GTA has the right to investigate and review your credit history and/or
payment record if you have an existing account. On the basis of that investigation and review, GTA may require you to make a suitable deposit to guarantee payment of charges for
services, A credit card will be requested from you and will be kept In the System as non-recurring if you are not enrolfed In AUTOPAY. if you do niot have a credit card, then the

minimum deposit is $100 regardless of an approved credit score. Upon termination of your wireless service, or upon the first billing cycle after the twenty-fourth month of wireless
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service, whichever comes first, GTA has the right to apply the deposit agalnst any g wireless service charges or any other amount owed to GTA, If you are terminating the
Agreement, any remaining balance of the deposit will be released to you at the last known address within approximately 90 days. If you continue recelving wireless services under the
Agreement, any credit balance r ining after the deposit is applied will be applied to any amounts that may be owing to GTA in the future. GTA will issue a refund upon request to
any customer whose account is in good standing after the satisfaction and completion of the contractual term.

Charges Assoclated with Wireless Services. As stated In Section Vil. of the General Terms and Conditions, you are responsible for paying all charges and fees associated with the
Services. Charges associated with GTA's wireless services include but without limit to: monthly recurring service charges, airtime, roaming, long distance, toll charges, SMS messages
whether read or unread, images, sound files, data, features such as Internet access and voicemail, calling services such as directory assistance and calling card use. You will be charged
for more than one calt when you use certain features resulting in multiple inbounded or outbound calls such as call forwarding, call waiting, voicemall retrieval, and conference calling.
Except to the extent prohibited by law, billing of roaming charges or services used may be delayed or applied against your service. Roaming and other call rating times are dependent
on the location and time of the network equipment providing the service for a particular call. Usage charges will apply as required for services such as directory assistance, roaming
charges incurred outside of GTA’s wireless home network, long distance charges, and per minute of use charges. Airtime usage Is billed in full minute increments, fractional and partial
increments are rounded up to the next full minute increment at the end of each call for billing purposes.

Nights and Weekends. Nights are 7:00 p.m. to 6:59 a.m. Weekends are Friday 7:00 p.m. to Monday 6:59 a.m.

Mobile to Mobile. GTA maobile to mobile mi are mi used b GTA tess subscribers while on the GTA wireless network {and not roaming.) Mobile to mobile applies
to the account or phone number when directly dialing or receiving calls from any other GTA mobile phone number within the GTA network. Calls to GTA Voicemail are not considered
mobile to mobile minutes.

Data Usage and Billing. GPRS/EDGE/3G data usage will be charged as specified in your Rate Plan. Data transfer is billed in full kilobyte increments. Actual data transport is rounded up
to the next full kilobyte increment at the end of each data session for billing purposes. Overages will be billed by the kilobyte or as specified in your Rate Plan. Some devices such as
Smartphones, Blackberrys and iPhones can generate data usage without user intervention. This can generate unexpected charges when roaming outside GTA’s home network.
Minimum Contract Period. As stated in Section Xii. of the General Terms and Conditions, GTA offers Plans in which a longer minimum contract period is required. Unless otherwise
indicated, if you opt into a Plan, a two-year minimum contract period will apply. At the end of the minimum term, this Agreement shall be renewed automatically thereafter on a
month-ta-month basis {that is still subject to this Agreement as modified) or until terminated by either party. If you terminate the service before expiration of the minimum term for
any reason, you agree to pay an ETF of $150 for each phone number per contract year. Blackberrys, iPhones, netbooks and selected “Advanced Data Devices” that require a two-year
minimum contract on voice and data services are subject to an Advanced Data Device ETF of $180 for each phone number per contract year in addition to the standard ETF terms and
conditions. These termination fees may be deducted from your deposit or any amounts prepaid by you, charged to your card or bilted to your account. If you opt into a new Plan, you
must fulfill the Terms and Conditions of the current plan unless expressly waived by GTA.

Trial Period and Return Policy. When you initiate a new wireless service with GTA, you are given a period of 14 calendar days from the date of service activation (the “Trial Period”} in
which to cancel the service without incurring any early termination fee, subject to the following conditions: (a) You must pay for all wireless services recelved and other charges
incurred prior to cancellation which includes but not | ] to, anon-refundable, one time activation fee of $25 per phone ber; (b} The 14 calendar days or the “Trial Period”
refers only towards the service and not towards equip i hanges must be made within 3 calendar days of the activation date. f you purchased a subsidized
equipment and/or accessories in connection with any new seka:e, and the promotional price of the equip t and/or sries was less than the replacement/no contract price at
the time of service activation, the equip 1t and/or acc tes must be returned to GTA in “like new” condition within the Trial Perlod with proof of purchase, or you will be charged
for the difference b the subsidized pr tional price and the replacement/no contract price of the equipment and/or accessories. If the equipment and/or accessorles are
returned in "like new” condition, you will receive a refund in the amount of the purchased price. “Like new” condition means the equipment and/or accessorles appears unused
without scratches or unnatural marks, in its original container, with all original cantents. For GTA wireless devices, the unit must have no more than 60 minutes of call time as
indicated by the call timer. A restocking fee of $25 will apply with or without a service purchase. Out of Box Failure (OBF) - If equipment and/or ies are returned and have
been determined by an approved technician to bie an OBF, the equip and/or jes shall in the discretion of GTA either be replaced, with the approval of authorized
management, or repaired with foaner equipment provided to you. Alf OBF returns must be made within 3 days of original purchase. If the OBF returned can be repaired by a GTA
technician, no penalty shall be assessed to you. if you return the equi t and/or acc ies and the damage is determined to be a resuit of misuse or abuse and can be repaired by

a GTA technician, the going rate of repair shafl be assessed. If you waive repair, the equi t and/or accessories will be returned 1o vou. All damaged eauipment and/or accessories

n

where repair has been decﬂned do not complv with OBF requirements, or returned after the first 3 days from initial purchase shall be your sole responsibility.
US Military. f you purchased any subsidi quip and/or accessories in connection with any service ¢ t and the p tional price of the and/or acc
was less than the replacement/no contract price at the time of service activation, you may be charged the difference b the subsidized pn | price and the
replacement/no contract price of the equip and/or acc tes If you are within the first year of the service contract. If you are within the second year of the service contract, you
will be charged 50% of the difference between the subsidized promotional price and the replacement/no contract of the equipment and/or accessories. This is not a penalty fee;
rather this is a means for GTA to recover associated costs, such as labor, advertising, equipment subsidies and all other associated costs in acquiring a new Customer.
Numbers, Except as provided by faw, you have no proprietary or ownership rights to or interests in a specific teleph d to your equip t or account. GTA may
change the access number assigned to you and may require you to modify wireless telephone equipment accordingly at GTA’s expense, Except as permitted by law, you may not
assign a telephone number to any other equipment, and shall not program any other number into equipment provided for use with GTA services, GTA may deactivate or suspend
service to any number without prior notice if unlawful or fraudulent use of a ber Is suspected.
GSM Phones/Devices and Other Carrier Networks/Phones. You may purchase a phone from someone other than GTA, provided that It must be B50/1900MHz GSM/GPRS/EDGE
wireless device that is compatible with GTA's GSM network. GSM phones/devices do not all use the same technologies. GTA does not guarantee that all services and features will be
Hable with such equipment. GTA GSM Phones/devices may be programmed to accept only a GTA SIM card.
Lost or Stolen Phones. If your wireless telephone or other wireless device is lost or stolen, you will remain liable for all charges in connection with usage of the wireless davice until the
theft or loss is reported to GTA and to the police. A copy of the police report must be filed with GTA, After reporting the theft or loss to GTA, you will remain liable for all non-usage
based charges, as provided in this Agreement.,
Call Privacy. The GTA system uses radio channels to transmit communications. Customer’s calls may be monitored by third persons acting within the law, and GTA will cooperate with
intercepting and disclosing calling records, voice and data transmissions, accounts and other information, pursuant to lawful subpoenas, court orders and the like. Your transmissions
may also be monitored by persons acting outside of the law. Call privacy cannot be guaranteed, and GTA will not be liable for any lack of privacy while using GTA equipment or
systems.
Wireless Local Number Portability. You may have the capability to fer your wireless number to her wireless carrier or have the ability to bring your wireless number to us.
For detailed information about Local Number Portability, please contact GTA Customer service at (671) 644-4GTA {4482). You will not be able to transfer your number if your account
has been disconnected for any reason. If you are porting a prepaid account, your prepaid account must not be expired. You still remain liable for all charges incurred resulting from
your wireless service with us or your wireless service with your former wireless carrier; this includes but not limited to cancellation fees, monthly access fees, overages, long distance
and all other expenses associated with your wireless service. GTA reserves the right to charge a one-time $50 port out fee to recover costs incurred with Wireless Local Number
Portability.

h "
Ll

MPULSE™ Prepaid Section

I
.

LN

You accept these terms and conditions and agree to be bound by them st the point of sale of a Card.

The number printed on each Card {comprising the PIN or PUK Number} is unigque to that Card and you shali be solely responsible for safeguarding such number or any other access
number ar password from any unauthorized use. GTA shall not be Hable to you for any losses, damages, claims, liabilitles, costs or expenses suffered or incurred by you resulting from
the theft, misuse or unauthorized usage of the number printed on the Card or other related services such as web access.

Every Card, once purchased, is not refundable and has no surrender value. GTA Is not obligated to refund any unused portion of the Card value whether before or after its expiration
date,

Each Card has an expiration date after deposit into your account. A $5 card expires 15 days after deposit into an account. A $10 card explres 30 days after deposit into an account.
Both $20 and $50 cards expire 60 days after deposit into an account. When depositing a Qwik Charge card into an account with a valid balance, the greater of expiration dates shall
apply. In the case of a Qwik Share, the greater of expiration dates shall apply. When purchasing a deposit using a credit card, the expiration date shall be 60 days from deposit
regardless of the amount purchased. Unused airtime will be forfeited unless used by expiration date.

Final Version 20110111.1



V. Charging commences as soon as the call, data, or text message is processed or received by you.

Vi You shall use the Card and the Services in accordance with local and federal law. GTA shall not be liable for any losses, damages, liabilities, costs or expenses suffered or incurred by
you resulting from the failure by you to do so. You shall indemnify GTA from any losses, damages, claims, liabilities, costs {including legal costs on a full indemnity basis) and expenses
suffered or incurred by GTA as a result of or arising from the misuse or wrongful usage of the Card.

Vi, without prejudice to MPULSE Prepaid clauses 2 to 4 above , the liabitity of GTA to you, whether in contract, tort or otherwise, in relation to the Card shall be limited to the price of the
Card.

SPYDER™ Section

3 National Exchange Carrlers Association Tariff, Broadband services are provided by GTA under Sections 8 and 17 of the National Exchange Carriers Association {NECA) Tariff FCC No. 5,
which is made part of this Agreement. The terms and conditions stated in this Agreement are subject to revisions in the NECA Tariff and/or mandated by the Federal Communications
Commission (FCC).

. Local Exchange Service Lines. Broadband services will be provided over existing GTA local exchange service lines. Thus, rates and regulations for broadband services are in addition to
the rates and regulations for local exchange services. If you apply for Data-Only broadband services, GTA may provide the broadband service over the physical local loop connection
capable of simultaneous voice and data communications to your premise. If you decide to terminate and then reconnect your broadband service, the reconnection of your broadband
service will be considered a new Installation subject to the rates and regulations for broadband service and local exchange service where required.

fil. inside Wiring & Instalfations. You have the option to have GTA install any inside wire required or to have a third-party contractor do the installation. However, if you choose to hire a
third-party contractor, other terms and conditions may apply. GTA does not r P , warrant or co t an instaliation by you or a third party chosen by you will enable you to
successfully access, op , or use the broadband services, nor that such instaliation will not cause damage to your ¢ D , data, software, files or peripherals. in addition, GTA
and its agents and contractors shail have no liability wh for any damage, or for the failure to properly install, access, use or operate the equipment or broadband services by
vou who ch s this methad of install The foragoing limitation of Hability Is in addition to and shallin no way be construed to limit any and all fimitations of jiabiiity set forth
elsewhere in this Agreement.

V. Broadband Service Speeds, 8 broadband is dist itive, you must be located within a serviceable loop distance from 3 GTA serving wire center. Broadband peak speeds
are not guaranteed by GTA due to the factors that may affect the actual speeds delivered including loop distance, condition of the cable facilities, limitations in GTA’s k design,
and limitations in any CPE. Due to this, GTA provides broadband services as a best effort service, and cannot g pload or download speeds. if it has been determined by GTA
that your premises has exceeded the loop distance and broadband service is not available, you will not be charged any early termination fees for cancelling your broadband service
request.

V. Minimum Contract Period. As stated in Section Xil. of the General Terms and Conditions, GTA offers Plans in which a fonger minimum contract period is required. Unless otherwise
indicated, if you opt into a Plan, a one-year minimum contract pericd will apply. At the end of the minimum term, this Agr shallber d automatically thereafter on a
month-to-month basis (that is still subject to this Agreement as modified} or until terminated by either party. If you terminate the Plan before expiration of the minimum term for any
reason, you agree to pay an ETF of $180 per contract year. These termination fees may be deducted from your depasit or any amounts prepaid by you, charged to your card or billed ~
to your account. If you opt into a new Plan, you must fulfill the Terms and Conditions of the current plan unless expressly waived by GTA.

Vi Trial Period. When you initiate a new broadband service with GTA, you are given a period of 14 calendar days from which the date of service activation {the “Trial Period”} in which to
cancel the service without incurring any early termination fees. The Trial Period refers only towards the service and not towards equipment. You are required to return all CPE in “like
new” candition, which means the CPE appears unused without scratches or unnatural marks, in its original container, with all original contents. Failure to return the CPE to GTA In
“like new"” condition will result in a charge to your account equal to the replacement price of the CPE,

Vil Relocation of Services. You may transfer your broadband service location to a different location if your new location is within our serving area. If you relocate the broadband service
before expiring a minimum term of one year for any reason, you agree to pay a relocation fee of $100. If you have completed a minimum term of one year, you will not be charged
any relocation fee for the broadband service. If you are relocating broadband and digital television services, you agree to pay a relocation fee of $59.95. These relocation fees may be
deducted from your deposit or any amounts prepaid by you, charged to your card or billed to your account.

VHL US Military. You are required to return alf CPE in “like new” condition within 14 days of canceliation of your broadband service. Failure to return the CPE to GTA in "like new”
candition will result in a charge to your account equal to the replacement price of the CPE.

GUATV™ Section

8 Digital Television {TV) Services. The terms and conditions apply to your use of the video and audio programming services and associated telecommunication services that GTA provides
and any equipment provided to you for use with the service. Digital TV services provided under this Agreement Is contingent upon you having telephone service with GTA. The digital
TV services may Include video-on-demand, interactive programming and other enhanced video services. Failure to maintain tel ph service ltutes a breach of this Agreement.

1. Redistribution Policy. Some programming may not be available in certain areas due to legat, regulatory, and contractual prohibitions, including restrictions of the Federal
C ications Cc i and sports black GTA may recover from you any damages provided by laws for tampering with any of our equipment, our television
system or for receiving or distributing unauthorized services. GTA has a zero tolerance policy for any infraction of the above items. If you also purchase GTA Voice Service, Caller ID
information for GTA Voice calls can be displayed on your TV screen, in addition, call history information for ail missed and answered calls can be displayed on your TV screen and
cannot be PIN protected. Call history for dialed calls cannot be displayed on your TV screen. As permitted under applicable law, in addition to other rights provided for in this Terms of
Service, in the event a payment Is past due, GTA may restrict your account to prevent access to video on demand, pay-per view, and other usage-based services and content.

. Charges Assodated with Digital TV Services. As stated in Section VIi. of the General Terms and Conditions, you are responsible for paying all charges and fees associated with the
Services. You will be charged for the use of the digital TV services by any person, including but not limited to, Videa on Demand and Pay Per View, and other enhanced video services
ordered from any set top box providing access to the digital TV services, regardless of who ordered such programming. You are responsible for setting and securing a password on
your set top box to prevent unauthorized use of Services. As long as payments are current, you will have a fimit {up to a maximum of $150} per month on such one-time orders billed
to your account. This limit will vary based on creditworthiness or for other reasons. A downgrade fee may apply If you make changes to your Service within thirty (30} days of Service
provisioning or later prog ing orders.

V. Programming. GTA reserves the right to add, change, or remove any video and audio channel included in any program tier or package upon 30 days notice.

V. Customer Premises. In order to provide you with digital TV sarvices, you agree to give GTA and/or our agents permission to enter your premises for the purpose of installing,
removing, ing, disc ing, mai g, troubleshooting, replacing, servicing, and auditing the equipment and service. Your permission includes the premises outside your
home at times when you may not be there. Our employees and designees will show their company Identification upon request and in most cases have GTA signage on their vehicles,
If you are not the owner of your home, we will require you to obtain permission from the landlord/owner for us to enter the premises and install digital TV and all associated wiring.

Vi Credit Approval and Deposits. In order to establish an account with us, you suthorize GTA to inquire into your credit worthiness by checking with credit reporting agencies. If you are
delinquent in any payment to GTA, you authorize GTA to report any late payments or nonpayment to credit reporting agencies. GTA may require a security deposit from you (a)
before digital TV services are provided, if you do not have a satisfactory credit history with GTA or do not provide other proof of credit worthiness, or (b) at any time during this
Agreement, if you have an unsatisfactory credit rating with GTA as a result of your payment practices, or {c} if you clearly present an abnormal risk of loss. GTA may apply any portion
of the security deposit against unpald charges on your account at any time and, upon termination of service or where the conditions justifying the security deposit no longer apply, will
refund any outstanding security deposit retaining only the amount you owe on your account.
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Exhibit 8

Specific examples of Teleguam’s improper conditions
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Exhibit 9

GTA Telecom LLC license
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Exhibit 10

GTA Services LLC, license
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Exhibit 11

Pulse Mobile LLC license
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Exhibit 12

Teleguam’s Certificate of Authority dated July 27, 2005



L
sy

BEFORE THE PUBLIC UTILITIES COMMIS

TERRITORY OF GUAM

IN THE MATTER OF APPLICATION OF
TELEGUAM HOLDINGS, LLC AND DOCKET 05-03
GTA TELECOM, LLC TO TRANSFER

CLUTIVCATE O ATTTHOIRTTY

T daah £ AL A%l E o RFE JRY% F RERFENE L F

ORDER

By this Order, the Guam Public Utilities Commission [PUC] considers the
application of GTA Telecom, LLC (GTA Telecom) for a certificate of authority, which
would be transferred by TeleGuam Holdings, LLC [TeleGuam] pursuant to Section
12103(g) of the Guam Telecommunications Act of 2004 [Act].

Findings of Fact:

PUC hereby makes the following findings of fact:

;

A TeleGuam is the dominant telecommunications company on Guam and
was issued a certificate of authority by PUC on February 28, 2005.

B, On March 7, 2005, TeleGuam and GTA Telecom petitioned PUC to
transfer TeleGuam's existing certificate of authority to GTA Telecom [Petition].

€. In furtherance of the Petition, GTA Telecom submitted an application to
PUC on March 29, 2005 to demonstrate GTA Telecom’s managerial, technical and
financial resources in satisfaction of Section 12103(c) of the Act.

D, By letter dated May 3, 2005, PUC’s Administrative Law Judge concluded
that the transfer of TeleGuam’s certificate of authority to GTA Telecom was in the
public interest in accordance with Section 12103(c)(2) of the Act .

E. TeleGuam, GTA Telecom and Georgetown Consulting Group [GCG] have
entered into a Stipulation dated July 22, 2005 [Stipulation], a copy of which is attached
to this Order as Exhibit 1, pursuant to which (i) TeleGuam and GTA Telecom agreed to
the imposition of certain conditions on the transfer of TeleGuam's certificate of
authority to GTA Telecom and (i) GCG agreed not to oppose the Petition, subject in
each case to the resolution by PUC of the dispute between the parties referenced in
paragraph F below.

ATLANTAM43238 ¢




IR 7 P
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EJ""’E‘W? izzz%*z ”7’@ ;}%@(}ﬁ% azézs:‘sﬁ%}if gé?%ﬁ, i;%;{»ﬁ Act, é%é ;%i?gﬁ?sii‘;i?}f? ?%%ﬂzﬁa ions, rules,
and orders were assigned to GTA Telecom pursuant to the Contribution Agreement,
dated as of January 10, 2005, by and among TeleGuam, GTA Telecom, GT2
LLC and GTA Wireless, §.,§M §€fz}zsm§}aa§§ Agreement] and providing a true and
correct copy of the Contribution Agreement.

g

L Claims, ’f@i:%%%é?ﬁﬁf;, losses and expenses arising out the Credit Agreement
y affect the financial condition of GTA Telecom, and GTA ”ie*zfmm should

{M

may adversel
be indemnified E}g é‘:?é{mﬁﬂ to the extent such claimns, liabilities, losses and expenses
arise from the actions or omissions of TeleGuam or its subsidiaries other than GTA
Telecom.

s 5

I3 Subject to the satisfaction of the conditions provided in this Order, GTA
Telecom possess the manager, technical and financial resources required under Section
12103{c) of the Act to justify the transfer of TeleGuam's certificate of authority to GTA

Telecon,
Orrder
BASED ON THE FOREGOING FINDINGS OF FACT AND THE UNDERLYING

RECORD 1IN THIS PROCEEDING, THE GUAM PUBLIC UTILITIES
COMMISSION ORDERS:

i




discha

manngy.

encu mbered for any pu g‘g}a
services by GTA Teleco

§ ni shall not increase s«
not file any tar ?ﬁ%’ii% PUC for the increase of any ex
Ei‘?&??‘%%%{}*’% > 253 new rates or charges, for certific Mifef“:% services due to gﬁ'@%&ié m's

internal restructuring and transfer of assets to its subsidiaries prior to the date of this
ii}f%ﬁi; including by means of the Contribution Agreement. The foregoing shall apply
notwithstanding the reasonableness of the terms and conditions pursuant to which any

assets are leased or otherwise made available to GTA Telecom by TeleGuam and its

pther affilintes

6. TeleGuam shall provide to PUC auc z? ted ncial statements and

consolidated tax returns for TeleGuam and its s i?’:iiiié iaries for ea i of the next three (3)
i period.

years and unaudited financial statements for gg% %%a%’% during such

o

7. TeleGuam shall cooperate with PUC and respond to all PUC
y TeleGuam or its affiliates, provided
of GTA Telecom and il

such requests are relevant to PUC's regulation
telecormmunications services.

requests seeking information or documents from
o 3

8. TeleGuam shall indemnify GTA Telecom for any and all claims,
jes, losses and expenses arising out the Credit g%ngﬁwﬁé to the extent such

Habili
omns of TeleGuam

fs:i;z;%, liabilities, losses and @?"{E’}%ﬁ%@ﬁ arige from the actions or om
¢ e subsidisries other than GTA Telecom

9. TeleGuam shall submit itself to PUC’s regulatory authority in
connection with the S’E’??jiéfmfﬁﬁféfiﬁﬁ and enforcement of the conditions imposed in this

Owder.

uthority under the Act to impose conditions upon the

B. PUC has the a

issuance or transfer of any ﬁ?if??if’iféﬁ > of authori tv.




?E%s;& g% o {
commitments 1
and regulatory ¢

F. Upon PUCs finding that either G
any law, rule, regulation or regulatory order, after notice %iié s:zigﬁgz;?*%ij nity fszz' %&fzfmg
by GTA Telecom and TeleGuam, PUC may restore the status quo f:}? eit ‘iﬁi‘ﬁﬁ’%?‘w the

approval granted herein and re-assigning GTA Telecom's certificate of authority to
TeleGuam. Such enforcement option shall not limit PUC’s other ﬁfﬁ? erment options
under 12 GCA 12103(f) or 12 GCA 12108.

* . -
Terrence M. Brooks

éﬁgﬁgﬁi ., Crisostomo

Rowena K. Perez

Richie T Lim

o




Appendix A: Notice of Appeal Form
PROCUREMENT APPEAL

Exhibit 4
OPA Appeal OPA-PA-08-003 Findings and
Recommendations of Hearing Officer
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|| Auditor has the authority to compel the Superintendent of GPSS to produce the decision.

this time and that the Public Auditor order the Superintendent of GPSS to produce the decision

OFFICE OF THE PUBLIC AUDITOR

PROCUREMENT APPEALS

IN THE APPEAL OF,

TOWN HOUSE DEPARTMENT STORES,
INC., dba ISLAND BUSINESS SYSTEMS &
SUPPLIES,

APPEAL NO: OPA-PA-08-003

FINDING AND RECOMMENDATIONS
OF HEARING OFFICER

Appellant

A Y L S S, N N L e

L. INTRODUCTION

This is the Finding of the Hearing Officer, A.N'I‘HONY R. CAMACHO, ESQ. on an
appeal filed on February 7, 2008, by TOWN HOUSE DEPARTMENT STORES, INC., db
ISLAND BUSINESS SYSTEMS & SUPPLIES, (Hereafter “IBSS”) regarding the GUAJ
PUBLIC SCHOOL SYSTEMS’ (Hereafter “GPSS”) receipt of copier equipment and related
services from XEROX CORPORATION (Hereafter “XEROX™).

The Hearing Officer recommends that the Public Auditor find that she does not have the
Jjurisdiction to hear IBSS’ appeal at this time because GPSS has failed to produce a decision on
IBSS" December 4, 2007 protest. The Hearing Officer recommends that the Public Auditor hold
that GPSS” failure to produce a decision on IBSS’* Decernber 4, 2007 protest is a violation of 5
G.C.A. §5425(c) and (d) and 2 G.A.R., Div. 4, Chap. 9, §9101(g) and a bad faith act that violates

5 G.C.A. §5003 and undermines the integrity of the procurement process and that the Public
Accordingly, the Hearing Officer recommends that IBSS* February 7, 2008 appeal be denied at

required by 5 G.C.A. §5425(c) and (d) and 2 G.A.R., Div. 4, Chap. 9, §9101(g) on [BSS’
December 4, 2007 protest, no later than seven (7) days after the date of this decision and that said
decision be immediately delivered to IBSS and the Public Auditor.

Finding of Hi Officer- 1
Suite 40 e% Mews Buﬂdlng
238 Archibishop Fores Street, Haghtfia, Quam 96910
Tel (671) 475-0380 - rax (671) 4727981
www.guamopa.org - Hotline: 47AUDIT (472-8348)
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IL FINDINGS OF FACT
These findings are based on the Procurement Record and all documents submitted by the

parties in the appeal pursuant to IBSS’ February 27, 2008 Waiver of Hearing, IBSS® March 6,
2008 Request for a Decision on the Record, and GPSS® March 7, 2008 non-objection to IBSS’

waiver of hearing request and concurrence that this matter be decided based on the records

P, Ny TPy

SUD L,

1. On or about December 18, 2000, GPSS!, executed Document Services Agreement No.
7002364 (Hereafter “DSA”) with XEROX. The DSA required, in relevant part, XEROX to
provide for document production services and various copying equipment and software to GPSS
in exchange for GPSS® minimum monthly payment of $128,365, for the period beginning
January 1, 2001 to December 31, 2005. There is no record of GPSS (or its predecessor the
Department of Education) soliciting the document production services and equipment required
by the DSA, and there is no record of XEROX being awarded the DSA as the result of such a
solicitation.?

2. On or about April 17, 2001, GPSS and XEROX executed Amendment No. 1 to the
DSA which, in relevant part, added additional equipment to the DSA and extended the DSA’s
term to April 1, 2001 to March 31, 2006 for the additional equipment.

3. On December 16, 2004, GPSS and XEROX entered into Amendment No. 17 to the
DSA which, in relevant part, extended the entire agreement from January 1, 2005 to December
31,2009.*

4. On or about December 4, 2007, IBSS filed a protest with GPSS alleging improper
procurement of copier machine products and related services by GPSS and requesting that

! GPSS was known as the “Department of Education” or “DOE” prior to June 6, 2005. On that date, P.L. 28-
045:10 became effective and changed the Department of Education or DOE to GPSS.
? DSA No. 7002365, Page 1,GPSS Procurement Record, Tab 3.

3 Amendment No. 1 to DSA, Page 1, GPSS Procurement Record, Tsb 3.

* Amendment No. 17 to DSA, Page 1, GPSS Procurement Record, Tab 7.

Finding of Hearing Officer- 2
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GPSS’ award of the DSA to XEROX be terminated, and that the DSA be declared null and
void,’ :

5. On or about January 10, 2008, IBSS requested GPSS provide them a final decision on
their December 4, 2007 protest.®

6. On or about January 31, 2008, GPSS issued Purchase Order No. 200800507 to
XEROX for the amount of $399,111 to cover various DSA costs for the period January 1, 2008
thru March 31, 2008.7

7. There is no record that GPSS issued a decision on IBSS December 4, 2007 protest.

-8 Approximately sixty-five (65) days after filing its protest, on or about February 7,

2008, IBSS filed this appeal stating that the decision being appealed is a decision not to decide o1
communicate due to the fact that GPSS did not issue a decision and IBSS was appealing GPSS’
failure to respond to their protest.® In addition, IBSS requested: (1) A public examination of the
GPSS procurement files to determine if or by what proper method GPSS is procuring copiers;
and (2) A determination of whether GPSS has maintained an appropriate procurement record;
and (3) Termination of the award to XEROX and the DSA; and (4) An order that, in relcvént
part, would terminate the DSA and require GPSS to solicit for a new copier leasing or '
purchasing services.’ V

9. On February 21, 2008, GPSS filed its Agency Report admitting that it did not issue a
decision on IBSS’ December 4, 2007 protest but denying any allegation of improperly procuring
copier services.'® GPSS also argued that IBSS’ protest-was untimely.'!

5 IBSS Notice of Protest, Attachment 8, IBSS Notice of Appeal.

¢ IBSS Request for Final Decision on Notice of Protest dated Janary 10, 2008, IBSS Notice of Appeal,
Attachment 9.

7 Purchase Order No. 200800507, GPSS Procurement Record, Tab 14.

¢ IBSS Noﬁcé of Appeal, Pages 1-2.

® IBSS Notice of Appeal, Page 12.

10 GPSS Agency Report, Page 1.
I, Page2.

Finding of Hearing Officer- 3
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|| resolved by mutual agreement, are made in writing, state the reasons for the action taken, and

10. On February 27, 2008, IBSS filed its comment on GPSS’ Agency Report and argued
that the DSA was an illegal contract that was improperly renewed. ' ‘

11. On April 11, 2008, XFROX filed an entry of appearance in this matter and a request
for notice of any and all proceedings or hearings thereon.

12. On April 14, 2008, IBSS filed its opposition to XEROX’s entry of appearance.

1. ANALYSIS
A. The Public Auditor does not have the jurisdiction to hear IBSS’ appeal at this time.

This matter is not ripe for the Public Auditor’s review because GPSS has not rendered a
decision on IBSS’ December 4, 2007 protest. The Public Auditor has the power to review and
determine de novo any matter properly submitted to her. 5 G.C.A. §5703 and 2 G.AR., Div. 4,
Ché.p. 12, §12103(a). The Public Auditor has the jurisdiction to hear an appeal of a purchasing
agency’s written decision on a protest concerning the purchasing agency’s method of source
selection, solicitation, or award of a contract. 5 G.C.A. §5425(¢), and 2 G.AR., Div. 4, Chap.
12, §12201(a). Here, both IBSS and GPSS admit that there is no decision on IBSS’ December 4,
2007 appeal.”® Thus, without a GPSS decision dn IBSS’ December 4, 2007 protest, this matter is
not properly before the Public Auditor and the Public Auditor does not have the jinisdiction to
hear it.

The Hearing Officer recommends that the Public Auditor not be convinced by IBSS” .
argument that it is appealing GPSS’ decision not to decide IBSS’ December 4, 2007 protest. The
Public Auditor’s jurisdiction, in relevant part, is limited to reviewing protest decisions as set
forthin 5 G.C.A. §5425(c). 5 G.C.A. §5425(e). Such decisions are required if the protest is not

inform the protestant of its right to administrative and judicial relief. 5 G.C.A. §5425(c). Here,
GPSS’ failure to decide IBSS’ protest promptly is not the same as the decision set forth in §
G.C.A. §5425(c) as it is not in writing and does not contain the reasons for GPSS’ actions.

32 1BSS Comment on Agency Report.
13 SecIBSS Notice of Appeal, Page 1 and GPSS Agency Report, Page 1.

Finding of Hearing Officer- 4
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| Chap. 12, §12103(2). Further, the Public Auditor shall use this authority to promote the integrity

GPSS’ failure to promptly issue the decision required by 5 G.C.A. §5425(c) is not a decision that
the Public Auditor has the jurisdiction to review.

B. The Public Auditor has the authority to compel the Superintendent of GPSS to
produce the Decision on IBSS’ December 4, 2007 Protest

The Hearing Officer recommends that the Public Auditor find that she has the authority

PR, | l"\“ﬂ BE e Al TRl s a TTRAQOY “..-A_.L._ OUVT Thassdo s o
W onipcl U p UW LOe LECISION 0N 1DDY ™ LACCEIN0TT “*y .L U/ F10U

sixty-five (65) day delay in issuing the decision is an act of bad faith and threatens the integrity
of the procurement process. The Public Auditor shall have the power to compel the production of]
documents by any employee of the Government of Guam. 5 G.C.A. §5703 and 2 G.A.R., Div. 4,

4

or
1
3
3
p
2
<

of the procurement process-and purposes of 5 G.C.A. Chapter 5. Id. Here, compelling GPSS to
produce the decision on IBSS® protest is némsary to preserve the integrity of the procurement
process because GPSS’ further delay in rendering the decision will result in a violation of IBSS’
substantive due process rights and undermine the integrity of the Wmt process.

The Hearing Officer recommends that the Public Auditor find that GPSS’ decision on
IBSS’ December 4, 2007 protest is required by Guam Procurement Law and Regulations. Ifa
protest is not resolved by mutunal agreement, the head of a purchaéing agency, or his or her
designee shallA promptly and expeditiously (bold emphasis added) issue a decision in writing
stating the reasons for the action taken, informing the protestant of its right to administrative and
judicial review, and a copy of such decision shall be mailed or otherwise furnished immediately
to the protestant, and any other party intervening. 5 G.C.A. §5§25(c) and (d) and 2 G.A.R,, Div.
4, Chap. 9, §9101(g). Here, based on the record submitted in this matter, there is no reason
justifying GPSS’ delay in producing the decision during the sixty-five (65) day period between
the protest and the appeal in this matter. Thus, GPSS is required to issue a decision on IBSS’
December 4, 2007 protest promptly and expeditiously and must submit such decision
immediately to IBSS. '

The Hearing Officer rccommends that the Public Auditor find that GPSS’ failure to
produce the decision in the sixty-five (65) day period between the protest and the appeal in this

Finding of Hearing Officer- 5
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| Based on such a record it is reasonable to conclude that the DSA is most likely an illegal contact

matter is an act of bad faith, and that any more delay in issuing the decision would undermine the
integrity of the procurement process. Guam Procurement Law requires all parties involved in the
negotiation, performance, or administration of government contracts to act in good faith. 5
G.C.A. §5003. IBSS correctly argues that it is being denied its substantive due process rights to
appeal if GPSS simply continues to refuse to render the decision on IBSS’ protest required by
Guam’s Procurement Law and Regulations.* Here, GPSS’s conduct is particularly oppressive
because the DSA is highly suspect. There is no evidence, based on the procurement record and
its supplements submitted by GPSS, that GPSS properly solicited the copying equipment and
services contract via an Invitation for Bid, or a Request for Proposal. Likewise, no evidence was

submitted by GPSS showing that it properly procured the DSA using sole source procurement.

and GPSS’ failure to render the statutorily required prompt and expeditious decision on IBSS’
protest is intended to prevent review of the DSA on appeal. Thus, GPSS failure to render a
prompt and expeditious decision on IBSS’ protest is an act of bad faith.

The Hearing Officer recommends that the Public Auditor find that by not exercising her
power to compel the production of documents in this matter, GPSS’s bad faith act of refusing to
render the prompt and expeditious decision on IBSS protest required by Guam’s Procurement
Law and Regulations will not be cured. Further, the Héan'ng Officer recommends that the Public]
Auditor find that by not exercising her power to compel the production of documents in this
matter, GPSS will simply continue to ignore IBSS’ protest and prevent IBSS’ exercise of its
procedural due process rights and the review of the DSA on appeal. Thus, the Public Auditor’s
exercise of her authority to compel GPSS to p;oduce a decision on IBSS’ December 4, 2007
protest is necessary to preserve the integrity of the procurement process.

. IV. CONCLUSION ,
Based on the foregoing, the Hearing Officer recommends that the Public Auditor

determine the following:

14 IBSS Notice of Appeal, Page 11.

Finding of Hearing Officer- 6
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1. The Public Auditor does not have the jurisdiction to hear IBSS’ appeal at this time
because GPSS has failed to produce a decision on IBSS’ December 4, 2007 protest.

2. GPSS’ failure to produce a decision on IBSS’ December 4, 2007 protest is a
violation of 5 G.C.A. §5425(c) and (d) and 2 G.A.R., Div. 4, Chap. 9, §9101(g) and a bad faith
act that violates 5 G.C.A. §5003 and undermines the integrity of the procurement process.

3. Pursuantto 5 G.C.A. §5703 and 2 G.A.R., Div. 4, Chap. 12, §12103(a), the Public
Auditor order the Superintendent of GPSS, whether such person is holding the actual posiﬁqn or
serving in an acting capacity in such position, to produce the decision required by 5 G.C.A.
§5425(c) and (d) and 2 G.A.R., Div. 4, Chap. 9, §9101(g) on IBSS’ December 4, 2007 protest,
no later than seven (7) days after the date of this decision and GPSS’® decision must be
immediately delivered to IBSS and the Public Auditor.

4. Pursuant to 5 G.C.A. §5425(¢), IBSS may appeal GPSS’ decision on IBSS’ December
4, 2007 protest to the Public Auditor within fifteen (15) days after IBSS’ receipt of the decision.

5. IBSS’ Opposition to Xerox’s Entry of Appearance is moot due to the Public Auditor
not having jurisdiction over IBSS’ appeal at this time.

A copy of this Finding shall be provided to the parties and their respective attorneys, in
accordance with 5§ G.C.A. §5702, and shall be made available for review on the OPA Website
WWW.ZUuamopa.org.

DATED this /™

day of July, 2008.

tzg A Cprr—

ANTHONY R. CAMACHO, ESQ.
Hearing Officer

Finding of Hearing Officer- 7






