CABOT

MANTANONA LLP

Edge Building, Second Floor
929 South Marine Corps Drive
Tamuning, Guam 96913
Telephone: (671) 646-2001
Facsimile: (671) 646-0777

Attorney for Appellee, Guam Community College

BEFORE THE OFFICE OF PUBLIC ACCOUNTABILITY

PROCUREMENT APPEAL
In the Matter of Appeal of ) Docket Number: OPA-PA-10-005
PACIFIC DATA SYSTEMS, INC, )
)
Appellant )
) AGENCY REPORT
)
)
)

Appellee Guam Community College, (hereinafter “GCC"), by and through its
attorney, Sarah A. Strock, of Cabot Mantanona LLP, respectfully submits this Agency
Report in the form required under 2 G.A.R. § 12105:

(a) A copy of the protest:
Please see attached Exhibit “A.”

(b) A copy of the bid or offer submitted by the Appellant and a copy of the bid or
offer that is being considered for award or whose bid or offer is being considered for
award or whose bid or offer is being protested, if any had been submitted prior to the
protest;

Please see the Procurement Record previously submitted by GCC to OPA on
October 19, 2010.

(¢) A copy of the solicitation, including the specifications or portions thereof
relevant to the protest:

Please see the Procurement Record previously submitted by GCC to OPA on
October 19, 2010,

(d) A copy of the abstract of bids or offers, or relevant or portions thereof to the
protest:

Please see the Procurement Record previously submitted by GCC to OPA on
October 19, 2010.
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(e) Any other documents which are relevant to the protest: including the contract,
if one has been awarded, pertinent amendments, and plans and drawings:

Please see the Procurement Record previously submitted by GCC to OPA on
October 19, 2010.

(f} The decision from which the Appeal is taken, if different than the decision
submitted by Appellant;

Please see attached Exhibits “B” and “C.” Exhibit “B” was not a formal denia/ of
Appellant's entire protest, but rather a notice that GCC would conduct an inquiry
regarding the major shareholder disclosure affidavit, which is the basis of this current
appeal. Exhibit “C” is GCC’s final decision, denying PDS’s entire protest and advising
PDS of their right to pursue all administrative and judicial remedies.

(@) A statement answering the allegation of the Appeal and setting forth finding,
actions, and recommendations in the matter together with any additional evidence or
information deemed necessary in determining the validity of the Appeal. The statement
shall be fully responsive to the allegations of the Appeal:

Please see attached Exhibit “D.”

(h) If the award was made after the receipt of the protest, the report will include
the determination required under 2 G.A.R. § 9101(e}):

Flease see attached Exhibit “E.” The Notice of Bid Award was issued on
October 7, 2010. Appellant’s protest was denied on October 5, 2010 (see attached
Exhibit “C.")

(i) A statement in substantially the same format as Appendix B to this Chapter,
indicating whether the matter is the subject of a court proceeding:

The undersigned party does hereby confirm to the best of her knowledge that no
case or action conceming the subject of this appeal has commenced in court. All
parties are required to, and the undersigned party agrees to notify the Office of Public
Accountability within 24 hours jf court action commences regarding this appeal or the
underlying procurement action.

Respectfully submitted this 26" day of October, 2010.
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August 3, 2010

Ms. Mary Okada i

President and Chief Procurement Officer
Guam Community Career College
Mangilao, Guam 96915

Re: Protest of GCC Intent to Award invitation for Bid - GCC-FB-015 to
Teleguam Holdings, LL.C

Dear President Okada:

This is a protest by Pacific Data Systems (“PDS") of the Intent to Award by GCC of
Invitation for Bid — GCC-FB-10-015 {o Teleguam Holdings, LLC ("GTA"). PDS was
notified by GCC on July 29, 2010 of its issuance of a Notice of Intent to Award to
Teieguam Holdings, LLC on July 27, 2010. A copy of this document obtained through a
Freedom of information request is attached as EXHIBIT A. PDS now files this timely
protest of this Intent to Award according to 5 GCA § 5425. This protest by PDS is made
based on the following grounds:

1. The Teleguam Holdings bid must be disqualified by GCC as non conforming to bid
bond requirements since the Teleguam MHoldings bid did not include a valid bid bond
as required by Instruction #11 of the GCC Sealed Bid Solicitation Instructions. The
Bid Bond submitted by Teleguam Holdings is defective for the following reasons:

a. The bid bond did not state an amount for the bid bond that was being
provided. The GCC Bid Form clearly requires a bidder to complete the
amount of the bid bond in dollar figures and script. Instead the Teleguam
Holdings Bid Bond (copy attached as EXHIBIT B) only indicates “15% of bid
submission” without stating an amount of the Bid Bond.

b. The Teleguam Holdings bid bond was submitted in the form of a surety policy
that requires an officer of the company/corporation to sign the document. The
person that signed the bid document for Teleguam Holdings, LLC, John Kim,
is not an officer of the company and is not authorized to sign as an officer.
GTA failed to file an authorization for Mr. Kim fo sign this document as
required by instruction #2 of the GCC Sealed Bid Solicitation Instructions.
Attached hereto as EXHIBIT C is a copy of the current Annual Report for
Teleguam Holdings, LLC. This Report identifies only Dan Moffat as
authorized to act as the management for this limited liability company.

Pacific Data Systems

185 liipog Drive, HBC Suite 2044, Tamuning, GU 96813
Wairs: {671) 300-0200 | Fax: (671) 300-0265 | www. pdsguam.com




2. The Teleguam Holdings, LLC bid should be disqualified by GCC as non conforming

to the Major Shareholder Disclosure Affidavit requirement of 5 GCA § 5233 which
requires a bidder, as a condition of bidding, to disclose the names and addresses of
any party that currently owns or has owned more than 10% of the bidder in the last
12 months from the date of the bid. The Affidavit of Major Shareholders submitted
by Teleguam Holdings, LCC is atfached as EXHIBIT D and is invalid for the following
reasons.

a. The Affidavit requires that the document be signed by an officer of the
company/corporation. The person that signed the bid document, John Kim,
for Teleguam Holdings, LLC is not an officer of the company and is not
authorized to sign as an officer. GTA faiied 1o file an authorization for Mr. Kim
to sign this document as required by Instruction #2 of the GCC Sealed Bid
Solicitation instructions.

b. The Affidavit submitted by Teleguam Holdings, LL.C for its bid does not
identify ANY owner of Teleguam Holdings, LL.C. Instead the document
indicates that Teleguam Holdings, LLC owns 100% of Teleguam Holdings,
LCC. This is a false statement since the public record clearly shows that
Teleguam Holdings, LLC is owned by other 3 party entities. See the
attached EXHIBIT £ for copies of documents and public FCC filings made by
Teleguam Holdings, LLC that clearly show that this company is owned by
other parties that have not been named in the affidavit as required by law.

. The Teleguam Holdings bid should be disqualified by GCC as non conforming to
requirements for the submission of a Non-Collusion Affidavit. The Non Collusion
Affidavit submitted by Teleguam Holdings, LLC is not signed by an officer of the
company/corporation. The person that signed the bid document, John Kim, for
Teleguam Holdings is not an officer of the company and is not authorized to sign as
an officer. GTA failed to file an authorization for Mr. Kim to sign this document as
required by Instruction #2 of the GCC Sealed Bid Solicitation instructions. Aftached
hereto as EXHIBIT C is a copy of the current Annual Report for Teleguam Holdings,
LLC. This Report only identifies Dan Moffat as authorized to act as the management

for the limited liability company.

. The Teleguam Holdings, LLC bid should be disqualified by GCC as non conforming
to the requirements of Instruction #32 — REPRESENTATIONS REGARDING
ETHICS IN PUBLIC PROCUREMENT of the GCC Sealed Bid Solicitation
Instructions. This requirement mandates an Ethical Standards and No Gratuities or
Kickbacks Affidavit be submitted with the bidders documents (See EXHIBIT F for a
sample copy of these Affidavits that were submitted with the PDS bid). To the best
of our knowledge, no such documents were submitied with the Teleguam Holdings,

LLC bid.
Pacific Data Systems

185 Hipog Drive, HBC Suite 204A, Tamuning, G 96913
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As shown by the points made above, the Teleguam Holdings, LLC bid submission
should be disqualified and not considered for award of this bid. PDS reguests pursuant
to 5 GCA § 5451 that GCC disqualify the Teleguam Holdings, LLC bid and make the
award to PDS as the lowest responsive bidder.

GG is reminded that PDS has lodged a timely protest under GCA § 5425(a) and as
noted under GCA § 5425(g) no award of this procurement can be made until this protest
has been duly reviewed and a final determination made.

Sincerely, -
e

-

e
o e

President

Attachments

EXHIBIT A - GCC Notice of Intent to Award to Teleguam Holdings, LLC

EXHIBIT B - Copy Bid Bond Form submitted by Teleguam Holdings, LLC

EXHIBIT C - Copy Annual Report submitted by Teleguam Holdings LCC to Dept of Rev&Tax
EXHIBIT D - Copy Affidavit of Major Shareholders submitted by Teleguam Hoidings LCC
EXHIBIT E - Copy of public documents regarding ownership of Teleguam Holdings, LLC
EXHIBIT F - Copy sample document regarding Ethical Standards Affidavit and No Gratuities or

Kickbacks Affidavit

cc: Joleen Evangelista — GCC Materials Management

Pacific Data Systems

185 flinog Drive, HBC Suite 204A, Tamuning, GU 96913
Main: {671) 300-0200 | Fax: (671) 300-0265 | www.pdsguam.com



EXHIBIT A

GCC Notice of Intent to Award to Teleguam
Hoidings, LLC

Pacific Data Systems

185 llipog Drive, HBC Suite 204A, Tamuning, GU 965813
Main: (871} 300-0200 | Fax; (671} 300-0288 | www.pdsguam com
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Notice of Intent to Award

TeleGuam Holdings, LLC.
624 N Marine Corps Drive
Tamuning, Guam 96913

Dear Mr. John J. Kim,

The Guam Community College intends tc; award you the contract on GCC Bid No:
GCC-FB-10-015 (Voice Over-Internet Protocol (VolP) Telephone System Project)
for the AVAY A system in the amount of $111,110.00.

Before the contract is finalized, you must submit the following documents:

1. Certificate of Insurance showing proof of Contractor’s Liability Insurance

a. Commercial General Liability Insurance - $1,000,000 combined single
limit for Bodily Injury and Property Damage, including Contractual
Liability and Completed Operations.

b. Automobile Liability Insurance - $1,000,000 combined single limit of
liability for Bodily Injury and Property Damage on all owned, non-owned,
or hired autos used on this project.

c. Workers Compensation Insurance — Guam statutory coverage.

d. Insurance Carriers — All insurance policies shall be paled with carriers
licensed to conduct business on Guam and rated B or better by A.M. Best.

¢. Additional Insured — Guam Community College shall be named as an
Additional Insured on Contractor’s Commercial General Liability and
Automobile Liability Policies.

f. Cancellation — All policies shall be endorsed 1o provide thirty (30) days
prior notice of cancellation or non-renewal to the Guam Community
College.

2. Copy of current business lcense
3. Listing of subcontractors
4. Updated timeline on the project schedule

PO Box 22069, Barrigada, Guam 96921 « Phone: BTy 1A S5 *Fax (671 134- 8055




Please provide a list of workers (full naime and date of birth) who will be assigned
to this specific project at GCC, This is to insure that the workers assigned to this
project are not on the Sex Offender Registry as required by Public Law 28-24
amended by P.L, 28-98. During the course of the contract, GCC must be notified
in the event there are any changes to the list submitted,

6. This is a Federally Funded Project- The Contractor is required to comply with the
Davis Bacon and Related Acts {(DBRA) which requires all contractors and
subcontractors performing work on federal construction projects or federally
assisted projects in excess of $2000 1o pay their laborers and mechanics not Jess
than the prevailing wage rates and fringe benefits for corresponding classes of
laborers and mechanics employed on similar projects in the area, The prevailing
wage rates and fringe benefits are determined by the Secretary of Labor for
inclusion in covered contracts. RECORDKEEPING - Under the Davis-Bacon
and Related Acts, covered contractors must maintain payrolls and basic records
and submit certified weekly payrolls. Although use of Form WH-347 ig optional,
the form will satisfy the requirements of Regulations, Parts 3 and 5 (29CFR,
Subtitle A), as to payrolls submitted in connection with contracts subject to the
number of each employee; each employee’s work classification(s); hourly rate(s)
of pay (including rates of contributions or costs anticipated for bona fide fringe
benefits or cash equivalents thereof; Daily and weekly number of hours worked;
Deductions made; and Actual wages paid.

7. Hiring of apprentices through the Apprentice Training Program — Please refer to
Item #43 noted in the specifications under: General Terms and Conditions Sealed
Bid Solicitation and Award,

8. Buy American Requirements — Please submit Assurance of Compliance form for

the American Recovery and Reinvestment Act documents.

w

Please submit the documents to the GCC Materials Management Office (GCC Student
Services and Administration Building, Room 2105) within 10 days from the date of this
letter. Failure to submit any of the above documents will result in forfeit of the bid.

Should you have any questions, please contact the Materials Management Office by
phone 735-5542 or by email to: materialsmanagement@pguamec.edu.

a0, Dowoglista Yo 04 11 27 30

Jolen M. Evangelista U Mary Aly.
Procurement & Inventory Administrator Presiderit

2




EXHIBIT B

Copy Bid Bond Form submitted by Teleguam
roldings, LLC

Pacific Data Systems

185 Hipog Drive, HBC Suite 204A, Tamuning, GU 96213
Main: (671} 300-02006 | Fax: (671} 300-0265 | www.pdsguam.com
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GOVERNMENT OF GUAM

QUAE COMMUNETY COLLECE
R4 #* 1 2 :g a s E§

(3, GiAM GhUIY

210 BOND
ooy KIC-12074~R

KNOW ALL MEN BY THESE PRESENTS ther_Leleguan Holdiops, LLE  apineins
hereinafter caifed the Fringipal, and [Sending Company), Donghbu  Insurance Co. . Lbd.
a duly sdmitred insurer under the laws of the Tereltary of Gua urely, tereinafter called the Surety
sre f 1:&1 firrmly Leund unts the Territory of Guam for the sum &F g% E Foral Bid Amount
Dollars (9% of Total Bid  Amy tor
gaymen% af wﬁmh suews will and truly 20 be mat!»s the saic’ Prinelpal and the said Surety bind ourselees, sur
holes, g coutnry, administrators, sucoessors and asslgns, jointly and sevacally, fiemly by these mvesents,

WHEHEAY, tw Principal has submitteg g bld for (dentify project by number and brief deseription)

GCC~FB-10-015 Voice oversInterner Protocol (YoIE) Telephene System Projec

NOW, THEREFORE, #f the Territory of Guam shall acvept the bid of the Principal ang the Prinsipal
shiall antgr into 8 Conteact with the Teriwry of Guam in accordancs with the terms of such bild, and give
such bond or bongs as may be specified n bidding or Contrgot Documents with good and sufficiens
surety For the faithiul performance of such Contrast and Tor the prompt pavment of isbor snd matesial
furpished in the prosesution thareol, or in the evert of the fatture of the Prineipsl 10 entar such Cantraot
and give such bord of bonds, i the Princigal shail pay (o the Territory of Guam she differencs aog to
excesrd the penalty hereof between the smounts spacified in said bid and such larger amaunt for which
the Terrory of Suam may in gosd faith contract with another party to perform work covered by safdl bid
or an approptiate Houldated amount g speciiied In the lnwitatian for Bigs then this obligation shaif be nui
and vesid, othetwise 1o remsin in full force and effect,

Zoth dsy of, HAY & 2010
Telepuam Holdings, Li.C

G i
/mﬁfha%u {BEAL}

=

J:Qv-Kmm So _

MASCR GFFECER OF SURETYI {Mma OFFICER OF SURETY}

Vice Chairman & CEO Execotive YT
HTLE

Signed ang sealad this

(TITLE)

losurance Und.. Inc,

{RESIDENT GENERAL AGENT]

Cect émemeywin.wFan t

SEE INSTRUCTIONS [ BACK PAGE FOR SUPPORTING DOEUMENTS REGUIKE,

Er LW R Bl - T B2
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TELEGUAM HOLDINGS, LLC g
LIMITED LIABILITY COMPANY . &
PR . . Ry B i 4 . Loy
ANNUAL REPORT 5‘?; P R i
YEAR: 2009 FILENUMBER: I BEC 214

Parsuant 1o 18 GCA SISI38 the undlersigned hereby submits it Annual Report and in

support thereo! states:
L The name of the Foreign Limited Liability Company is:

TELEGUAM HOLDINGS, LLC

2. File Number: FLLC-314
N State or Country of Urganization: Delaware, U.8.A
4, Bate of Organization/Date Authorized to transact business on Guam:
3
November 19, 2004,
5 Address of the principal office:
624 N, Marine Corps Drive
Tamuning, Guam 96913
6. The management of the limited kability company is vested in one OF more
managers, and the names and address of cach manager is ag follows:
Name Business Address
Banie! Moffat 624 North Marine Corps Drive
Tamuming, Guam 96931
7 Description of business conducted on Guam {list al lines of business);

Te!ewmmuﬂicaﬁans, including digital video serviees




2004 Annuad Report
page 2

g The Registersd  Agemt for Service of Process and  Registered  Agent's
Address:

Terrence M. Brooks
Terrence M. Brooks P.C.
Ste. 181, Angela Flores Bldg,
247 Martyy Street

Hagaina, Guam 96910

E{egxater&ﬁ Agem

L Terrence M. Brooks being duly sworn, depose and say that T am the Registered Agent
and that this Annual Report and the information set forth is true and correct tgthe best of my
information, knowledge and belief. f

rai—

Terrence M Brooks

SUBSCRIBED and SWORN to before me on this :é.u;iay of September, 2009 by

Terrence M. Brooks.
(b ol Hugns

Notary Public




EXHIBITD

Copy Affidavit of Major Shareholders submiited by
Teleguam Holdings LLC

Pacific Data Systems

185 llipog Drive, HBC Suite 204A, Tamuning, GU 96813
Main: (671} 300-0200 | Fax: (671) 300-0265 | www.pdsguam.com



MAJOR SHAREHOLDERS DISCLOSURE AFFIDAVIT

TERERITORY OF GUAM)
Jss:
AGANA, GUAM )

John J. Kim ,bamg Brst
{a partnier or officer of the company of, &iz.)
duly sworn, deposes aud says:

I, the undersigned,

1. That the persons whe have held more than ten percent {10%) of the company's
shares during the past twelve montfhs are as follows:

Percentage of
Name Address Shares Held
TeleGuam Holdings, LLC 624 N Marine Corps 100Z
3 T s
Cuaf 96913

Total Womber of Shares 100%

5 Persons who have received or are entitled to receive a commission, gratuity or
Othier compensation for procuring or assisting in obtaining business related to
the bid for which this Affidavit is submitted are as follows:

Arnount of
Gratuity or Other

Name Address.  Compensajion

Turthes, affiant sayeth naught.

& ,‘;_ 2310 Jo 7
Signature % individual if bidder is 2 sole
proprietorship; Partner, i€ the bidder is a
partnership; Officer, if the bidder isa
corporation,

., Controller

Daate:

p{Q day of QM .

Subscribed and swormn to before me this ‘g ,
Y
: By m
[

Motary Public .
In and for the Temitory of Guam
My commission sxpifcs

MARIA TISHA M. MAKIO

NOTARY PUBLIC
I & for Guaamn, US A
, iy Commission Explres: Dec, 24, 20T
&4 Nawh Maring Coms Iy, Tamuning, Guam BEHI3




EXHIBIT E

Copy of public documents regarding ownership of
Teleguam Holdings, LLC

Pacific Data Systems

185 llipog Drive, HBC Suite 204A, Tamuning, Gl 96813
Main: {671) 300-0200 | Fax: (671} 300-0265 | www. pdsguam.com
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s of TeieGuam Holdngs, 110

GTA has rscenily soms urder ihe umbr

in arder io bring state-of-the-aridalscom tschnalogy to el of Guam. The exdenzive talecom
exparience of the TaleGuam managemsnt leam means that GTA s poised fo prosper as a mulii-
saryica coM marications provider, expanding end enhancing Guam's telecom capsbitities. Tha
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CHHANMBOL K HOLANLE

TataGuam Holdgings, LG, 8 backed by Shammck Capital Growth Fond, an eguity fund with
vesiments in madia, sommurications and entertainment, afiffated with Shamrock Holdings.
Shamrock has 8 28 vear rrack record of suceesshul sciive nvastments in mada and
camrunications. Shamrack has an axcellent rack record of maintaining relations with #s portiofio
companing’ partners, is management and eaplovass, and maintairing the tghast standards of

hics and professionat business sonduct

Iy

GE is a diversified achnology, media and fnandal services company dedicaled o creating products
that make ife belier. From airoraf engines &nd power genaeratiun io financiat services. madics
imaging, elevision programming and plashes, GE operatas in mare than 100 countries and smploys
miaee than 300,000 paogle worldwide, GE is dedicated in turning imaginative ideas nto leading
progucts and servicas thet help solve some of the world's toyghest problems.

’4&‘%"‘ T b gl £ oo

HOME | STORE LOCATIONS | SPEED TEST | PAYMYBILL | CUSTOMER SUPFORT | ABOUT GTA |
PRIVACY POLIGY | SITE MAP | TERMS OF USE

& 2018 GTA Telsguam™

hitp:/Awww . gla.net/ corporate/ownership
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The private equity group manages Shamrack Capital Growth Fund ¢ (“SCGF 17} and Shamrock Capital
Growth Fund Il {“SCGF II”). Investing in businesses focused on the media, entertainment, and
communications industries, Shamrock makes both control and minority investments with a typical
investment size ranging from $15 to 550 million in growth capital, leveraged buyout, and
recapitalization fransactions. The private equity group typically acts as a tead investor and actively
partners with management to assist in growing enterprises and driving success,

Stephen D, Royer, President and CEO, Shamrock Capital Advisors
w20 years of media, entertaimment and communications investment experieace

Manswaing Director, Shamrock Capital Groweh fund
Director Jormer director of Reat D, sedia Storm, NETGEAR, PortalPlayer, PRI, Modem Luxury
rhedia, TeleGuam Hotdings, and Triad Broadcasting Company
® Joined Shamrock in 1991, Prior to Shamrock, was an investment banker with Lebman Brothers
Graduate of Stanford University in Quantitative Econormics. M.B.A. from the UCLA Anderson Graduate
School of Management as a Deutschiman Yenture Fallow
& Chairman Emeritus of the Los Angeles Child Guidance Clinic and Vice Presidert of 51, Paul the

Apostle School Foundation Board

k]

L]

2

Robert F. Perille, Managing Director

& 18 years of media, entertainment and communications investment. exparience

= firector /former director of Qcean Design, Tandus, Harlem Globetrotters Iaternational, Publishing
Group of America, and NextWave Media Grotp

o Jjoined Shamrock in 2004, Prior to Shamrock, was managing partner of 8anc of America Capital
tnvestors, a $700 million private equity and mezzanine partnership, Spent 23 vears with Bank of
America in commarcial banking, investment hanking, leveraged finance and principal investing

® Graduate af Lawrence Unjversity. M.BLA. from the F.W. Ol Graduate Scheol of Management of
Babson Callege

William J, Wynperle, Managing Director

® 12 years of media, entertainment and communications investment experience

w Director /former direcior of PR, LifeStage Media Group, Media Storm, K2 Towers, and TeleGuam
Hotdings
Ioined Shamrock in 1988, Prio to Shamieck, was an investent banker in the Mergers & Acquisitions

Group at alomon Smith Barney, Inc.
« raduate of Dartmouth College. M. B 4. from the UCLA Anderson School of Managerent as a

Detibschnan Venture Follow

Michael A. Laballe, Vice President
& 9 years of media, sntertainment and communications investment experience

irectar of Modemn Luxery pedia, B stters, and Mecia 3torm

& Dirgctor Sformer

¥ Joined Shamrock in 7000, Prior to Shamrock, was an invesbment baniker at the mergars ang

hitp:/ /www.shamrock.com/private equity htmi 8/2/2010
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Andrew J. Howard, Vice President
= 12 years of media, entertainment and communications fnvestiment experience
# Divector /farmer director of Publishing Graup of Ametica, Real D, K7 Towers, Nayior Publications,
PrimeCo Wirsless, Liberation Entertainment, BASE Entertainment and Board Observer of MeiroPCS
aricd Ophext,
Joined Shamrock In 2006, Prior to Shamrock, was a Vice President at Clarity Partpers, a media and
cormminications focused private equity fund
e Doard Member of Assaciation of Corporate Growth - Las Angeles, Board of Gavernor’s member of USC
Anaenberg Schoot - Center for the Digital Future, Member of the Screen Actors Guild and the
American Federation of Television & Radio Association

L]

®

Graduate of Stanford University

Christine Park, Senior Assaciate
& years of media, entertaimment and communications investment experience

= Director of K2 Towers
e loined Shamrock in 2002, Prior to Shamrock, was an investment bartker at DL/ Credii Suisse First

Baston
® Graduate of the Universily of California Berkeley, M8 4. from the Stanford Graduate School of

Bisiness

Alan H. Resnikoff, Senior Associate
= 4 years of media, entertainment and communications investenent experience
o« Jdoined Shamwock in 2004. Prior to Sharrack, was an associate consultant at Bain & Company
® Graduate of Stanford University in Economics, M.B.A from the Stanford Graduate Scheol of Business
where he received Henry Ford 1l Scholar award for graduating first in his class, Also was recagnized
as an Arjay Mitler Scholar and as a Siebel Scholar

Kevin Diestel, Associate
* 2 years of media, entertalnment and communications invesiment experience
& Joined Shamrock in 2008, Prior to Shamrock, was an invastment banking analyst with Merritl Lyach
® Graduate of University of California Los Angeles

Marshall Nu, Associate
# 3 vesrs of media, entertalnment and cormunications investment experience

¥ oined Shamrock tn 2009, Prior to Shamrock, was 2 manager in the Corporate Development/Strategic

Planning team at AEG

¢ Graduete of Unfversity of California Los Ahgeles

hitp:/fwww shamsrock. com/private _equity himi 87272010
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Current Holdings

KZ Towers, LLC {"K2 Towers"} was founded in 2009 to consclidate and operate wireless

e - communication towers located throughout the United States. K2 Towers is
I@ headquartered in Cleveland, Chio,
i
et

Towers
Media Storm LLC (“Media Storm”} is a strategic media agency providing innovative
marketing solutions for clients in the entertainment industry, Through the creation of
& ad campaigns and the planning and execution of media sirategies, Media Storm
‘ T e specializes in building audiences, acquiring customers, and driving traffic both online
Mepia Sromm . and off. The company’s client fist boasts some of the mast watched and acclaimed

broadcast, cable and fitm properties., Founded in 2001 by cable and media veterans
Craig Woerz and Tim Williams, Media Storm has been recognized as one of America’s
fastest-growing new media agencies. Media Storm is based in Seuth Norwalk, CT.

Publishing Group of America, Inc. (“PGA"}Y, founded in 1999, is a leading media and
marketing company providing vatue-added content to over 1,500 locat newspaper
partners in primarily suburban and tertiary markets throughout the U.5, PGA develops
content in consumer interest categories including family, cooking, hometown/special
interest and health and wellness. The company delivers this content to its newspaper
partners through multiple distribution platforms, including publications, events, and
onling, providing its advertisers with fully integrated marketing capabilities and reach,
PGA has three flagship national pubtications, American Profile, Relish and Spry, with a
circulation of approximately 10 miltion, 15 million, and 9 million, respectively. PGAis
based in Franklin, TN.

REAL D is the worldwide leader in the designing, manufacturing, marketing and
licensing of premier 30 visualization technologies for the theatrical, scientific, medical
and soon-to-be cansumer electronic markstplace. As of January 2010, REAL D has aver
9,500 screens under contract and 4,800 screens installed in 48 countries with 300
exhibitors. REAL D is based in Beverly Hilis, CA,

NextWave Media Group LLC {“NextWave”), founded in 2003, is an online lead
generation network focused on the education vertical, NextWave provides leads to
advertisers via third party sites, its own proprietary websites, email publishers and
other networks. NextWave s based in Evanston, 1,

Harlem Globetrotiers International, Inc. (*HGE") is ane of the most rencwned sporis
o _TKCBEEEEEED and entertainment franchises in the world, Originatly founded in 1926, HGI s now in its
Hnmlgm &5th consecutive season, HGI has played over 25,000 games in 120 countrias and
- entertained over 127 million fans to date, HGI i based in Phoenix, AZ,

hitp://www _shamrock.com/private_equity html 8/2/2010
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TeteGuam Holdings, LLC {“TeleGuam”} was formed (o acguire the 12 asseis of
Guam Telephone Authority, an establish: cal telephone company and the only focal
exchange carrier, previcusly owned and operated by the Government of Guam. Since
privatization, TeleGuam has transformed from a fixed voice services company into a
guadruple play communications provider offering wireless, fixed voice, high speed data
and IFTY services throughout Guam. TeleGuam is based in Guam, a U5, Territory.

Triad Broadcasting Company, LLC is a small to mid-market radio broadcasting group,
with a focus en quality local programming and customized advertising and marketing
Triad services Lo advertisers. Triad Broadoasting is based in Monterey, CA,
satlvast g
Cumpany, O

Previous Holdings

Madern Luxury Media LLC is 2 leading publisher of regionat luxury lifestyle magazines,
Selected publications include Chicago Social, Angeleno, Riviera, San Diege Riviera,
© Modern Luxury Rallas, and San Froncisco magazine. The publications utiiize a
LDESscLaEdRY 0 proprietary controlled circulation distribution system and very high design and
production values to attract luxury advertisers. Modern Luxury 15 based in Chicago, IL.

LifeStage media Group was formed in July 2003 to acquire, consolidate and operate
regional publications focused on the interests and lifestyles of peaple 50 years of age
and older, LifeStage Media Group’s flagship publication was Southern California Senior
Life, basad in Los Angelss, CA,

) © 1 PortalPlayer, Inc. (“FortatPlayer”) was a supplier of digital media solutions for the
iy - consumer marketplace. The Company designed, developed and marketed
I I semiconductor chipsets for digital media recording and playback using MP3 and other
digitat compression technalogies, PortalPlayer’s products were driven by proprietary
U * firmware and software that s tightly integrated with electronic commerce and digital
i rights management protocels, PortalPlayer was headguartered in Santa Clara, CA.

PRM Corporation (“PRN™} is the largest in-store Lelevision network in the United States
hased on the number of consumers reached each maonth. PRN's programming and
tetevision advertising is delivered to consumers in the stores of mass merchant,
department store, consumer electronies, warehouse club and supermarket retatlers
including WaiMart and Best Buy. PRM is headquartered in San Francisce, CA,

kg BEar SETWERRR

NETGEAR, Inc, (“NETGEAR") is a provider of technologically advanced, branded
networking products for the small office and home office {(*SOHO" market. NETGEAR
i works closely with leading technology companies to design and develag procucts that
ﬁ € ‘!‘ G g A & ¢ enable home and business users te share Internet access, peripherals, digital content
¢ and applications amony multiple personal computers and other internet-enabled
devices. Products are sobd through a global network of resellers, including in mass
market retail stores, mail order catalogs and online retailers. NETGEAR is
headguartered in 5an Jose, CA.

htip://www.shamrock.com/private_equity hfml 8/2/2010
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445 12 Street, 8W, Fax-On-Demand 207 / 418-2830
Washington, D.C. 20584 TTY 202/ 418-2355
Internet: hitp/Avww foo.gov
fip foc.gov

DA 04-3067

Released: September 24, 2004

DOMESTIC SECTION 214 APPLICATION FILED FOR TRANSFER OF CONTROL,
OF THE GUAM TELEPHONE AUTHORITY TO TELEGUAM HOLDINGS, LLC

STREAMLINED PLEADING CVYCLE ESTARLISHED
W Docket Mo, 04-382

Comments Due: October 8, 2004
Reply Comments Due: October 15, 2004

On September 14, 2004, the Guam Telephone Authority (“GTA”) and TeleGuam
Holdings, LLC (*TeleGuam™) filed an application, pursuant to section 63.04(a) of the
Commission’s rules,’ requesting approval for authority for TeleGuam Heldings, LLC to acquire
substantially all of the assets of the Guam Telephone Authority.?

Applicants assert that this application qualifies for streamlined treatment under Seciion
63.03(b){1)(ii) of the Commission’s rules because the transferce is not a telecommunications

provider.’

GTA, an autonomous agency of the Government of Guam, is an incumbent local
exchange carrier and wireless provider that operates exclusively on the island of Guam. GTA
provides local exchange and exchange access services, as well as wholesale digital subscriber
line service. GTA also provides wireless telccommunications services on several Block B and

! 47 C.F R § 63.04(a)

: Applicants have also filed a transfer of control application related to wireless services. Any action on
this domestic section 214 application is without prejudice to Commission action on other related pending

applications.

3

47 CFR, § 63.03(b)1Xii};, sec 47 US.C. § 214




Block E frequencies. As of March 2004, GTA served 65,521 switched access lines and 4,045
wireless access lines.

TeleGuam, a Delaware limited liability company, is not currently a telecommunications
carrier, and neither TeleGuam nor its direct and indirect owners have an ownership interest in
any company that provides domestic telecommunications services. Shamrock TeleGuam
Holdings, L.L.C. (STH) directly owns and controls 87.27% of TeleGuam. The remaining
12.73% direct interest in TeleGuam is currently owned by Robert Taylor and/or being held for
the future benefit of Mr. Taylor and other members of TeleGuam’®s management team. None of
TeleGuam’s management team cwrrently holds a 10% or greater interest in TeleGuaim; all
members of TeleGuam’s management team are U.S. citizens. STH is wholly-owned by
Shamrock Capital Growth Fund, L.P. (SCGF). The general partner of SCGF is Shamrock
Capital Partners, 1..L.C., which is responsible for SCGF’s investment strategy and day-to-day
operations and management.® In addition, the following SCGF limited partners, through their
holdings in SCGF, indirectly hold a 10% or greater investment in TeleGuam, though they do
not exercise control over the day-to-day operations or management of TeleGuam: Shamrock
Holdings of California, Inc. (27.10%); MDCo, Inc. (13.55%); SC Strategies LLC (11.93%); and
General Electric Pension Trust (17.62%).°

On August 31, 2004, GTA, the Government of Guam, and TeleGuam entered into an
Asset Purchase Agreement pursuant to which TeleGuam will purchase substantially all of
GTA’s assets used in the provision of GTA’s wireline and wireless services. TeleGuam will
also assume GTA’s principal contractual rights and obligations. Consummation of the proposed
transaction is contingent upon its approval by the FCC, the Legislature of Guam, the Governor
of Guam, the passage of new telecommunications legislation in Guam, and the satisfaction of
various other conditions.

The Applicants assert that the proposed transaction will serve the public interest because
it will privatize GTA and improve the level of service currently provided fo the citizens of
Guam, as well as expand the range of services available to them. GTA’s customers will also
benefit from TeleGuam’s five-year freeze of basic local rates and its substantial investments in
the telecommunications infrastructure in Guam. Applicants assert that the transition of GTA’s
services to TeleGuam will be seamless and virtually transparent to GTA’s customers, and that

) The ownership of Shamrock Capital Partners is widely dispersed among various interest holders, all of
whom are U S, citizens or entities formed in the U.S, and owned and controlied by U5 citizens. None of these
persons or entities holds a 1G% or greater equity or voting interest in TeleGuam.

’ Shamrock Holdings, Inc. (SHI) is the sole owner of Shamrock Holdings of California; SHI's ownership
is widely dispersed among persons and entities who are 11.S. citizens or are formed in the U.S. and owned and
controtled by U.S. citizens. MRCo is wholly-owned by ULLICO, Inc., a widely-held corporation. SC
Strategies is wholly-owned by Haim and Cheryl Saban, both of whom are 1S, citizens. The General Electric
Pension Trust is a pension trust established by General Electric Company for the benefit of its current and retired

employees.




consunumation of the proposed transaction will not resuli in the discontinuance, reduction, foss

or impairment of service to GTA’s customers,
GENERAL INFORMATION

The transfer of controf identified herein has been found, upon initial review, to be
acceptable for filing as a streamlined application. The Commission reserves the right to return
any transfer of control application if, upon further examination, it is determined to be defective
and not in conformance with the Cormmission’s rules and policies. Interested parties may file
comments on or before October 8, 2004 and reply comments on or before October 15,
2004. Uniess otherwise notified by the Commission, Applicants are permitted to transfer
control on the 31% day after the date of this notice.* Comments may be filed using the
Commission’s Electronic Comment Filing System (ECFS) or by filing paper copies. See
Electronic Filing of Documents in Rulemaking Proceedings, 63 Fed. Reg. 24121 (1998).

Comments filed through the ECFS can be sent as an electronic file via the Internet to
<http:/fwww fce.govie-file/ects.html>. Generally, only one copy of an electronic submission
must be filed. If multiple docket or rulemaking numbers appear in the caption of this
proceeding, however, commenters must transmit one electronic copy of the comments to each
docket or rulemaking number referenced in the caption. In completing the transmittal screen,
commenters should include their full name, U.S. Postal Service mailing address, and the
applicable docket or rulemaking number. Parties may also submit an electronic comment by
Internet e-mail. To get filing instructions for e~-mail comments, commenters should send e-mail
to ecfs@fce.gov, and should include the following words in the subject line “get form <your e-
mail address>." A sample form and directions will be sent in reply.

Parties who choose to file by paper must file an original and four copies of cach filing.
If more than one docket or rulemaking number appears in the caption of this proceeding,
commenters must submit two additional copies for each additional docket or rulemaking
number. Filings can be sent by hand or messenger delivery, by commercial overnight courier, or
by first-class or overnight U.S. Postal Service mail (although we continue to experience delays
in receiving U1.S. Postal Service mail). The Commission’s contractor, Natek, Inc., will receive
hand-delivered or messenger-delivered paper filings for the Commission's Secretary at 236
Massachusetts Avenue, N.E., Suite 110, Washington, D.C. 20002. The filing hours at this
location are 8:00 a.m. to 7:00 p.m. Ail hand deliveries must be held together with rubber bands
or fastencrs. Any envelopes must be disposed of before entering the building. Commercial
overnight mail (other than U.S. Postal Service Express Mail and Pricrity Mail) must be sent to
9300 East Hampton Drive, Capitol Heights, MD 20743, (J.S. Postal Service first-class mail,
Express Mail, and Priority Mail should be addressed to 445 12th Street, SW, Washington, D.C.
20554. All filings must be addressed to the Commission's Secretary, Office of the Secretary,

Federal Communications Commission.

é . . . P - - I
’ Such authorization is conditioned upon receipt of any other necessary approvals from the Commission
in connection with the proposed transaction,
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In addition, one copy of each pleading must be sent to each of the following:

(1) Commission’s duplicating contractor, Best Copy and Printing, Inc., 445 12t Streef, S.W.,
Room CY-B402, Washington, D,C, 20554; e-mail: www.bepiweb.com; phone: 202-488-
5300 fax: 202-488-5563;

(2} Tracey Wilson, Competition Policy Division, Wireline Competition Burcau, 445 o Street,
S.W., Room 5-C437, Washington, D.C. 20554; e-mail: tracev.wilson-parker@fee.cov;

(3) Christina Pasker, Competition Division, Wireline Competition Bureau, 445 12" Street, S.W.
Room 3C-103, Washington, D.C. 20554; email: christina.parker@fcc gov;

(4) Alex Johns, Competition Policy Division, Wireline Competition Bureau, 445 12% Street,
S.W., Room 3-C403, Washington, D.C. 20554; e-mail: alexis.johns@fce.cov;

(5) lulie Veach, Competition Policy Division, Wireline Competition Bureau, 445 2% Street,
S.W., Room 5-C124, Washington, .C. 20554; e-mail: julie.veach@fcc.gov;

(6) James Bird, Office of General Counsel, 445 12" Street, S.W., Room 8-C824, Washington,
D.C. 20554; e-mail: james.bird@fecc.gov.

Filings and comments are also available for public inspection and copying during regular
business hours at the FCC Reference Information Center, Portals II, 445 12th Street, SW, Room
CY-A257, Washington, DC, 20554, They may also be purchased from the Commission's
duplicating contractor, Best Copy and Printing, Inc., Portals 11, 445 12th Street, SW, Room CY-
B402, Washington, DC, 20554, telephone: 202-488-5300, fax:; 202-488-5563, or via e-mail

www, beniweb.com.

[For further information, please contact Christina Parker, at (202) 418-2331, or Alexis
Johns at (202) 41 8-1167.

-FCC -
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Copy sample document regarding Ethical Standards
Affidavit and No Gratuities or Kickbacks Affidavit

Pacific Data Systems

185 llipog Drive, HBC Suite 2044, Tamuning, GU 96313
Malin: {671) 300-0200 | Fax: (671) 300-0265 | www.pdsguam.com




ETEICAL STANDARDS AFRIDAYIS

ARFIDANIY
{Bidder)

TERRITORY OF GUAM )
3 88,
HAGATNA, GUAM )

John Day , being first duby sworn, deposes and says:

That I am (the Sole Propristor, & Partoer or Officer of the Bidder)

The Offeror waking the foregning Proposal, that neither he or nor of the Bidder's
officers, representatives, agenis, subcontractors, or employees of the Bidder have
ksowingly influenced any govermuent of Guam cmployee to breach any of the ethical
standards set forth in 5 GCA Chapter § Article 11, and promises that neither he nor any
afficer, reprosentative, ugent, subcontracter, or employes of Bidder will knowingly
influssice any governiment of Guam employee to breach any ethical standard set for in 3
GCA Chapter 5 Article 11,

J Poesmseni [tcrrre bars svsrss
Signature of individual if Bidder is a sole Proprietorship;
Partoer, if the Bidder is a Pantnesship,
Officer, if the Bidder is a Corporntion.

SUBSCRIBEIF AND SWORN 1o before me this .,L day of \JW 20/

Cred

Notary Publie 2
Tn ané for the Territory of G
My Commission Expires: M#/{: /30}3
ot
| A PANGELINAN
NOTARY PUBLIC
¢, Innand _forg(:;nm, ﬁ;u -
. Mg Comtilasion Expires: .
o %&ﬁ«g& e 96932
wi s RS
Af} f.f MR .



RO GRATUITIES 0% KICKBACKS AFFIDAVIT

FTERRITORY OF GUARM )
} 8,
HAGATNA, GUAM }

John Day , being fiesi duly sworn, doposes and says:

Ag the duly authorized represeniative of the Bidder, that neither T nor of the Bidder’s
eiticers, representatives, agents, subsontractons, of cmployees has or have offered, given
of agreed to give any government of Guem employee or former employee, sy payment,
gift, kickback, gratuity or offer of employment in connection with Bidder's proposal,

~ L L -~ ﬁlﬁmf /"WQ’J Damt SYGE#S
g gmturéof imhv‘idém' Bidder is a sole Proprietorship;

Pariner, if the Bidder is 2 Partnership;
Officer, if the Bidder is & Corporation.

SUBSCRIBED AND SWORN to before te this ?—dsyof ,\Tﬁw/ 12070

Notary Public W

In and for the Territory of Guam
My Commission Expires:  +f/ ¢ / 20/.3

¢ A PAN
quARY PUBLIC
. w J anﬁhﬁéxﬁ:f;. .S, A‘oﬁ, 2018

N L ety T
PR G_‘l.‘-";"

IETEIARE
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CABOT ' Attotnevs of Low

' ) Cesor &, Cobet, Esq.
Mﬁ& @T&N Q N ﬁ\ LLP Rawlet M1 Mantanons, Bss,
Dovid I Ledger, Bag,
Holke! 5, Hamminger, s,
Sarah A, ok, Bsq,

September 17, 2010

President John Day
Pacific Data Systems
185 lipog Drive

HBC Suite 2044
Tamuning, Guam 96913

Re:  Protest of GCC intent to Award IFE

Dear Mr. Day:

This letter is in response to your August 3, 2010 protest. After reviewing your
concems, | am willing to engage in setiternent discussions as provide for in 5 GCA §
3425(b). Here are the preliminary responses to your concerns:

1. The bid bond substantially canforms to the bid bond requirements.

a. GCC acknowledges that “15% of the total bid amount” is written on
TeleGuam's Bid Bond, dated May, 26, 2010, instead of a specific dollar
amount. However, the Notice of Intent to Award dated July 27, 2010 says
that the amount of the contract is for $111 ,110.00. 5 G.C.A. § 5212
requires the bid bond 1o be equal to 15% of the total bid amount. 15% of
$111,110.00 equals $16,666.50. It is possible TeleGuam didr't know the
exact figure for their total bid amount on May 26, 2010 when they signed
fhe Bid Bond. Since the law requires the bid bond to equal 15% of the

fotal bid amount, and the total bid amount is specified as $111,110.00, an

kg Building. Second Flosr 929 Sauth Marine Cotps Dive Tamuning, Guarn 96913
Tataphone: (6713 6446200 Facsimie: (71 6AOTTT  frrasil mOU@emiaw s
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aciual dollar amount can easily be determined. Therefore, TelsCuam's
Bid Bond conforms 1o the legal requirerents and is valid.
Johrt Kim is an officer and is authorized to sign documents on behalf of.

TeleGuam Hoidings, John Kim is GTA’s Vice President and Controller

according to GTA’s website for the Corporate Executive Team. See
Exhibit “A." Acoording to 18 G.C.A. § 15115 (E)(¢), any contract or writien
instrument signed by a Vice President of a Limited Liahility Company, is
valid, even i that Vice President (acked authority to sign the contract.
TeleGuam Holdings is an LLC. John Kim is a Vice President at TeleGuam
Holdings. Therefore, John Kim can sign a contract on TeleGuam

Holding’s behalf.

2. TelaGuam's Major Shareholder Disclosure Affidavit substantially compiies with

Guam

a.

procurement law,

John Kim can sign an affidavit on TeleGuam Holding's behalf for the same
reasons stated in (1)(b), supra.

GCC acknowledges that TeleGuam's Major Shareholders Disclosure
Affidavit requi?es further in'quiry in order fc determine whether TeleGuam
is a responsible bidder. Guam Procurement policy promotes aconomy,
efficiency, and effectiveness in the procurement of supplies and services
by fostering competition and “providing safeguards for the maintenance of
a procurement system of quality and integrity.” 2 G.A.R. § 1102, In order
to provide safeguards of integrity, 5 G.C.A. § 5233 requires:

“As a condition of bidding, partnership, scle proprietorship or
corporation ... shall submit an affidavit executed undar oath
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that lists the name and address of any person who has heid
are thar ten percent (10%) of the outstanding interest or
shares ... during the twelve (12) month period rnmediately
preceding submission of a bid. The affidavit shall contain the
number of shares or the percentage of all assets of such
pannership, sole proprietorship or corporation which have
[been] held by each such person during the twelve (12)
month period ..."

TeleGuarm's Major Shareholders Disclosure  Affidavit  states that
TeleGuam Holdings LLC owns 100% of TeleGuam Holdings LLC. The
documentation provided with PDS's protest is sufficlent to0 raise guestions
regarding TeleGuam's responsibility and to ensure integrity in the procurement
process. Accordingly GCC's procurement officer will conduct & separate Inquiry
regarding TeleGuam's responsibifity regarding this issue.

2 GARR. § 3116(b)(2) lists the factors to be considered in determining
responsibility and includes whether a prospective contractor has:

(a) Available the appropriste financial, material, equipment,
tacility, and personnel resources and expertise, or the ability to
obtain them, necessary to Indicate its capabliity to meet all
contractual requirements;

(b) A satisfactory racord of performance;

(c) A satisfactory record of Integrity,;

(d) Qualified legally to contract with the territory: and

(e) Supplied all necessary information in connection with the
inquiry concerning responsibility. (Emphasis added.)

TeleGuam's failure to provide A bidder's failure to provide all required
information relating to rasponsibility in the IFB is not fatal to the bidder, and
information requested in IFBs can be supplementsd after the submission of & bid
to cure shortcomings in bid submissions. 2 GARR. § 3116(b)}3). The
prospective contractor shall supply information requested by the Procurement

Officer concerning the responsibility of the contractor. 2 GARR. §



TiBS/OT. 10T/, TEusEndsiz B B

FROE G LAE 6480777

Letle 1o PUS Sertamber 17, 20140
Page 4 of 4

3??6{&})(2}{%}; f sueh contractor fails 1 supply the requested information, the
Procurement Officer may find the prospective contractor nonresponsible if such
failure is unreasonable. id.

3. Tateauém’s Ner%»(’imiusioﬁ Aliidavit is valid for the same reasons stated in (1)(b),
supra.

4. TeleGuam was not required to submit an Affidavit in order to comply with the

Gaeneral Terms and Gonditions Instruction £32. No such requirement exists,

Accordingly, GCC will conduct an inquiry regarding protest reason 2(b) pursuant
o 2GARR. § 3116(b)(3). GCC also agrees to engage in settiement discussions as
provide for in 5 G.C.A. § 5425(b). This letter is not a denial of PDS's protest. GCC
anticipates a formal decision to PDS's protest after TeloGuam ﬁaiﬁings responds to

GCC's inquiry.

St Yuv'os Ma'ase,

By: ./ CJ c“ﬁ”
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Danlel Moffal, Preaidsnt and Chief Executives Offjcar
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John Brady, Chief Firancial Offics;
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sepotionen it Me febvcommurications Sell, He most tecantly huekd tha posttion of Chis? Fleanclat
Cfficer at Crbeomn, a giobal salelie communication ang st traxching ooty bizsed i Naw
datasy. Diding s tme at Orixomm Jonm éxparanoad a stambled of successas Rdudng nonggphg
TROIMIING fevonue ty uar $1 miian doflacs gy year G Gontrant anekyai.
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Qctober 5, 2010

President John Day
Pacific Data Systems
185 llipog Drive

HBC Suite 204A
Tamuning, Guam 96913

Re:  Denial of Protest of GCC Intent to Award IFB GCC-FB-015 to TeleGuam

Holdings L1 C
Dear Mr. Day:

This letter is a formal denial of your August 3, 2010 protest and you have the
right to pursue all administrative and judicial remedies. In my letter to you dated
September 14, 2010, | indicated that GCC would conduct a separate inquiry regarding
TeleGuanv's responsibility regarding the shareholder affidavit. On September 30, 2010,
TeleGuam provided GCC with the attached Major $hafehuide£‘s Disclosure Affidavit.
Exhibit "A"  This new sharcholder affidavit sufficiently ensures TeleGuam's
responsibility pursuant to 2 G AR.R. §§ 31 16(b)3) and 3116(b)}{2)(B).

Accordingly, after reviewing your concerns, here is the final response to your
protest;

1. The bid bong substantiaily conforms to the bid bond requirements.
a. GCC acknowledges that “15% of the total bid amount” is written on

TeleGuam’s Bid Bond, dated May, 26, 2010, instead of a specific doliar

Edge Bullding, Second Moor 929 Sauth Maring Corps Drive  Toruning, Guam 96913
Talephone: (671) ad6-2001  Faedmie: (671> 6460777 Emall mali@cmiaw.us
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amount, However, the Nofice of Intert to Award d&técf July 27, 2010 says
that the amouni of the contract is for $111,110.00. 5 G.CA, § 5212
requires the bid bond to be equal to 15% of the total bid amount. 15% of
$111,110.00 eq'ua!s $’if§,$66,50. it Is possible TelaGuam dign't know the
exact figure fqr their total hid amount on May 26, 2010 when they signed
the Bid Bond. Since the law requires the bid bond to equal 18% of the
total bid amount, and the total bid amount is specified as $111,11 0.00, an
actual dollar amount can easily be determined. Therefore, TeleGuarm's
Bid Bond conforms to the legal requirements and is valid. |

John Kim is an officer and is authorized to sign documents on behalf of.

TeleGuam Holdings. John_Kim is GTA's Vice President and Controller

according to GYA's website for the Corporate Executive Team. See
Exhibit ‘A" According to 18 G.C.A. § 15115 (E)(c), any contract or written
instrument signed by a Vice President of a Limited Liability Company, is
vaiid, even if that Vice Presideni lacked authority to sign the contract,
TeleGuam Holdings is an LLC. John Kim Is a Vice President at TeleGuam
Holdings. Therefore, John Kim can sign a contract on TeleGuam

Holding's behalf.

2. TeleGuam's Major Shareholder Disclosure Affidavit substantially complies with

Guam

a,

procurement law.
John Kim can sign an affidavit on TeleGuam Holding's behaif for the same

reasons stated in {1)(b}, supra.
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b, GCC  acknowledges that TeleGuam's original Major Sharehoiders
Disclosure Affidavit required further inquiry in order to determine whether
TeleGuam was a responsible bidder. Guam Procuremant policy promotes
aconomy, efficiency, and effectiveness in the: procurement of supplies and
services by fostering competition and ‘providing safeguards for the
maintenance of a procurement system of quality and integrity.” 2 GAR. §

1102.  In order to provide safeguards of integrity, 5 G.CA. § 5233

requires; -

"As a condition of bidding; partnership, sole proprietorship or
comporation ... shall submit an affidavit executed under vath
that lists the name and address of any person who has held
more than ten percent (10%) of the autstanding interest or
shares ... during the twelve (12) month period immediately
preceding submission of a bid. The affidavit shall contain the
number of shares or the percentage of all assets of such
partnership, sola proprietorship or corporation which have
[been] held by each such person during the twelve (12}
month period ..."

TeleGuam'’s original Major Shareholders Disclosure Affidavit stated that
TeleGuam Holdings LLC owns 100% of TeleGuam Holdings LLC. The
documentation provided with PDS's protest was sufficient to raise questions
regarding TeleGuam's responsibility and to ensure integrity in the procurement
process. Accordingly GCC's procurement officer conducted a separate inquiry
regarding Te‘leGuam's responsibility regarding thils issue,

2 GARR. § 3116(0}(2) lists the factors to be considered in determining
responsibifity and includes whether a prospective contractor has:

(a) Available the appropriate financial, material, equipment,
facility, and personnel resources and expertise, or the ability to
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obtair them, necessary to indicate its capability o maet all
sontractual roguiromente;

(b) A satisfactory record of performance:

(c) A satisfactory record of intagrity:

(d} Qualified legally to confract with the territory; and

(e} Suppliad all necessary information in connection with the

inguiry concerning responsibility, (Emphasis added.)

TeleGuanv's failure to provide all required information relating to
responsibility in the IFB is not fatal to the bidder, and information requested in
IFBs can be supplemented after the submission of a bid to cure shortcomings in
bid submigsions. 2 GARR. § 3116(b)(3). The prospective contractor shall
supply information requested by the Procurement Officer conceming the
responsibility of the confracter. 2 GARR. § 3116(b)(2)(B). 1f such contractor
fails to supply the reguested infa}mation. the Procurement Officer may find the
prospective contractor nonresponsible if such failure is unreasonable. 14,

Pursuant to these concerns, my September 14, 2010 response to you
indicated that GCC would conduct a separate inguiry regarding TeleGuam's
responsibifity regarding the shareholder affidavit. On September 30, 2010,
TeleGuam provided GCC with the attached Major Shareholder's Disclosure
Affidavit.  Exhibit "A"  This new sharehoider affidavit sufficiently ensures
TeleGuam’s responsibility pursuant to 2 GARR. §§ 3116(b)(3) and
3116(b)(2)(B). Therefore, the failure to provide alf of the raquired information in
the Major Shareholder's Affidavit is now cured,

3. TeleGuam's Non-Collusion Affidavit is valid for the same reasons stated in {1y,

supra.
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4. TeleGuam was not required o submit an Affidevit in order o comply with the
General Terms and Conditions Instruction #32. No such requirement exists.

Accordingly, PDS's August 3, 2010 protest is denied and you have the right to

pursue alf administrative and judicia! remedies.

SiYu'os Ma'ase,

By.

éj«m WRQCK T
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September 30, 2010

Carmen K Santes, CPA

Guam Community College

Vice President of Business and Finance
P.0. Box 23069

Barrigada, Guam 96913

Hafn Adai Ma. Santos:

Attached is the detailed data and information requested in your September 24, 2010 letter. The
data and Information is in conformance with 5GCA§5233 requiretnents.

Piease call if you should have any more inquires.

Si Yu'us Ma'ase

~J Sgambelluri
“Sr. Acct, Manager
Lacal Government

EXHIBIT A



EHUE U LAY BOBOTTT EIETE YRGS

MAJOR SHAREHOLDERS DISCLOSURE AFp IDAVIT

TERRITORY OF GUAM)
Js;
AUANA GUAM b
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Due: Sepe. 30, 2010

T

-
-

By ‘_/&Oa‘ "- ; v

Netary Publie
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STATEMENT ANSWERING ALLEGATIONS OF APPEAL
Pursuant to 2 G.A.R. § 12105(q)

Appellant Pacific Data Systems (hereinafter “PDS”) filed this Appeal, arguing that
the contract award to TeleGuam Holdings LLC (hereinafter “TeleGuam”) should be
cancelled because TeleGuam submitted a “false Major Shareholders Disclosure
Affidavit.” See “Grounds for Appeal” in Appellant's Notice of Appeal filed October 12,
2010.  TeleGuam’s original Major Shareholder's Disclosure Affidavit states that
TeleGuam Holdings LLC owns 100% of TeleGuam Holdings LLC. See page 13 of
Exhibit “A.”  PDS argues that TeleGuam’s original Major Shareholders Disclosure
Affidavit was flawed and therefore Guam Community College (hereinafter *GCCY)
should have rejected TeleGuam’s original bid as non-responsive.

GCC insists that a flawed Major Shareholders Disclosure Affidavit relates to a
bidder's responsibility, not responsiveness. On September 30, 2010, after PDS filed
their protest, TeleGuam filed a second Major Shareholders Disclosure Affidavit (see
page 7 of Exhibit “C"), which cured the defect in TeleGuam’s Original Major
Shareholders Disclosure Affidavit. The second Major Shareholders Disclosure Affidavit
states that Shamrock Holdings LLC owns 60% of TeleGuam, and GE Asset
Management owns 29% of TeleGuam. GCC is confident that the second Major
Shareholders Disclosure Affidavit sufficiently ensures TeleGuam's responsibility
pursuant to 2 G.A.R.R. §§ 3116(b)(3) and 3116(b)(2)(B).  Therefore, GCC denied
PDS’s protest on October 5, 2010. Exhibit “C.” GCC awarded the contract to

TeleGuam on October 7, 2010. Exhibit “E.” PDS filed this appeal on October 14, 2010,
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ANALYSIS

The parties do not dispute the facts surrounding this appeal. This appeal is
based on a purely legal question: Is a flawed Major Shareholders Disclosure Affidavit a
matter of bidder responsibility or responsiveness? GGCC maintains that a flawed Major
Shareholders Disclosure Affidavit is a matter of bidder responsibility, and therefore it is

not fatal to the bidder and it can be cured before awarding a contract.

1. The purpose of a Major Shareholders Disclosure Affidavit is to ensure bidder
responsibility and promote integrity in the procurement process.

A “responsible bidder” is one who is capable in all respects to fully perform the
contract requirements, and the integrity and reliability which will assure good faith
performance.” 5 G.C.A, § 5201(f). Capability is determined at the time of award. 2
G.AR. § 3101(1). Responsibility relates to whether the contractor can perform as

promised. [n_the Appeal of J&G Construction, OPA-PA-07-005. 2 G.ARR. §

3116(b)(2) lists the factors to be considered in determining responsibility and includes
whether a prospective contractor has:

(a) Available the appropriate financial, material, equipment, facility, and
personnel resources and expertise, or the ability to obtain them,
necessary to indicate its capability to meet all contractual
requirements;

(b) A satisfactory record of performance:

(c) A satisfactory record of integrity;

(d) Qualified legally to contract with the territory; and

(e) Supplied ali necessary information in connection with the inquiry
concerning responsibility. (Emphasis added.)
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Bidder ownership is a matter of responsibility because it is essentially a matter of
the identity and integrity of the bidder. Issues of responsibility include a bidder's
integrity, capability and reliability to fulfill their end of the contract.

Guam Procurement policy promotes economy, efficiency, and effectiveness in
the procurement of supplies and services by fostering competition and “providing
safeguards for the maintenance of a procurement system of quality and integrity.” 2
G.A.R. § 1102. In order to provide safeguards of integrity, 5 G.C.A. § 5233 requires:

“As a condition of bidding, partnership, sole proprietorship or corporation
... shall submit an affidavit executed under oath that lists the name and
address of any person who has held more than ten percent (10%) of the
outstanding interest or shares ... during the twelve (12) month period
immediately preceding submission of a bid. The affidavit shall contain the
number of shares or the percentage of all assets of such partnership, sole
proprietorship or corporation which have {been] held by each such person
during the twelve (12) month period ...”

TeleGuam's original Major Shareholders Disclosure Affidavit stated that
TeleGuam Holdings LLC owns 100% of TeleGuam Holdings LLC. The documentation
provided with PDS’s protest was sufficient to raise questions regarding TeleGuam’s
responsibility and to ensure integrity in the procurement process. Accordingly GCC's
procurement officer conducted a separate inquiry regarding TeleGuam’s responsibility
regarding this issue.

TeleGuam'’s failure to provide all required information relating to responsibility in
the IFB is not fatal to the bidder, and information requested in IFBs can be
supplemented after the submission of a bid to cure shortcomings in bid submissions. 2
G.A.R.R. § 3116(b)(3). The prospective contractor shall supply information requested

by the Procurement Officer concerning the responsibility of the contractor. 2 GA.R.R. §

3116(b)(2)(B). I such contractor fails to supply the requested information, the
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Procurement Officer may find the prospective contractor nonresponsible if such failure
is unreasonable. Id.

After GCC's inquiry, On September 30, 2010, TeleGuam provided GCC with the
attached Major Shareholder's Disclosure Affidavit. This new shareholder affidavit
sufficiently ensures TeleGuam's responsibility pursuant to 2 G.A.R.R. §§ 3116(b)(3) and
3116(b)(2)(B). Therefore, the failure to provide all of the required information in the
Major Shareholder’s Affidavit is now cured.,

2. The requirement of a Major Shareholders Disclosure Affidavit is not a matter of
responsiveness.

The Major Shareholders Affidavit is not proof of bidder responsiveness. A
“responsive bidder” is one who submits a bid that conforms in all material respects to
the IFB. 5 G.C.A. § 5201(g). Responsivenass involves issues of price, quantity, quality,
delivery, and contractual conditions. A bid should be evaluated for product
acceptability. 2 G.A.R. § 3109(n)(3). The purpose of this evaluation is to determine
whether the bidder is responsive by offering exactly what products the government

agency sought in the IFB. In the Appeal of J&G Construction, OPA-PA-07-005. The

price of a bid or the product acceptability of the bid is not determined by ownership of
the bidder. Therefore, information regarding bidder ownership is irrelevant to this
evaluation.

Appellant argues that the specific language “as a condition of bidding” at the
beginning of 5 G.C.A. § 5233 (supra) implies that the Major Shareholder Disclosure
Affidavit requirement is a matter of bidder responsiveness, not responsibility.

Appellant's argument is purely semantic and has no statutory or legal authority to
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support it. “As a condition of bidding” does not convert the Major Shareholder
Disclosure requirement from a matter of responsibility to a matter of responsiveneass.
The phrase “as a condition of bidding” is not found anywhere else in Guam procurement
law. Additionally, the terms “bidding” and “bid” are not defined in Guam procurement
law.

Appellant argues that the only defect in TeleGuam'’s bid is their flawed original
Major Shareholders Disclosure Affidavit. A second Major Shareholders Affidavit has
been filed, which cures the defect in the original. If the issue of bidder ownership is a
matter of responsiveness and TeleGuamy's bid is thrown out, a bid that offers exactly
what products the government agency sought, at the lowest price, would be thrown out.
It is a more reasonable interpretation to conclude that “as a condition of bidding” is a
phrase meaning that a bidder must disclose ownership details in order to be considered
responsible, and it does not affect the responsiveness of the bid.

Appeliant also argues that the Major Shareholder Disclosure Affidavit is a matter
of responsiveness because of the IFB requirement that “All bidders are required to
submit a current affidavit as required below; failure to do so will mean disqualification
and rejection of the bid.” The term “Invitation for Bids” includes all documents, whether
attached, or incorporated by reference, utilized for soliciting bids. IFBs contain many
documents that concern issues of responsibility, and their inclusion in the IFB does not
convert their subject matter from issues of responsibility to issues of responsiveness.
Therefore, an IFB requirement that a bid submission includes proof of bidder ownership
(the Major Shareholders Disclosure Affidavit), and other responsibility requirements,

does not convert those requirements from responsibility to responsiveness.



in the Matter of Pacific Data Syst
Agency Report Exhibit D
Page 6 of 6

Zocket Number OPA-PA-10-005

CONCLUSION
This Appeal should be dismissed TeleGuam was the lowest, responsive,
responsible bidder, and the original flawed Major Shareholders Disciosure Affidavit did
not equate to a nonresponsive, invalid bid. Therefore, GCC respectfully requests that
the Public Auditor dismiss this Appeal and award all legal and equitable remedies that
GCC may be entitled to as a result.

Respectfully submitted this 25" day of October, 2010.

T ANONA
ttorngy/for Guam Cofnmunity, College
b1

By:

@AH _STROCK — —=r
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Date: October 7, 2010

To: TeleGuam Holdings, LLC.
624 N. Marine Corps Drive
Tamuning, Guam 96913

Attn: Mr. John J. Kim
Controller
Via: Carmen K. Santos, CPA
o VP, Business & Finance
N Subject: NOTICE OF BID AWARD
BidNo:  GCCFBI001S

Voice Over-Internet Protocol (VoIP) Telephone System Project for
the AVAY A system in the amount of $111,116.00

Dear Mr. John I Kim,

CGuam Community College is pleased to inform you that your bid in the amount of
$111,110.00 has been accepted and all the documents submitted in the Notice of Intent to

Award is complete.

Based on 180 consecutive calendar days for completion, the required delivery date will
be 180 days from the acknowledgement of the purchase order.

You will be contacted as soon as the purchase order is ready for pick up.

we O Qads

MAR@ AN OKADA, EdD.

) President ) @/ﬂ ‘%{

ce: rnaterials management
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