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Office of the Attorney General

Alicia G. Limtiaco

Attorney General of Guam

Civil Division

287 West O’Brien Drive

Hagétfia, Guam 96910 e USA
(671)475-3324 @ (671) 472-2493 (Fax)
Www.guamattorneygeneral.com

Attorneys for the Government of Guam

BEFORE THE OFFICE OF THE PUBLIC AUDITOR

Procurement Appeal

In the Matter of the Appeal of ) DOCKET NO. OPA-PA 10-002
Teleguam Holdings, LLC )
)
D/B/A GTA Telecom, ) Agency Report
)
Appellant. )
)
)

Comes now the Office of the Attorney General, attorneys for the General Services
Agency, Department of Administration, Government of Guam, and submits this agency report

as required by Guam law and the procurement regulations duly enacted by the Office of the

Public Auditor.
Matters Required by 2 GAR, Div. 4, §12105.
(a) A copy of the protest may be found at Tab | of the Procurement Record filed in this

matter by the General Services Agency on February 5, 2010 (“Procurement

Record”).
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e(b) - A copy of the bid submitted by Appellant is found at Tab 3 of the Procurement
Record. A copy of the bid submitted by Pacific Data Systems, who has been
awarded a contract in this procurement, is found at Tab 4 of the Procurement
Record.

(c) A copy of the original Bid Solicitation is found at Tab 5 of the Procurement Record.

(d) A copy of the abstract of bids is found at Tab 6 of the Procurement Record.

(e) Any other documents which are relevant include:

(1) A copy of the Purchase Order that was received by Pacific Data Systems on
December 16, 2009 and which forms part of the contract and evidence of the
award of the contract, found at Exhibit 1 attached hereto.

(ii.) A copy of the Protest of Teleguam Holdings LL.C showing the date and time
of delivery to the General Services Agency as December 16, 2009 at 4:22
p.m., found at Exhibit 2 attached hereto.

(iii.) A copy of the General Services Agency Visitor Register for December 16,
2009 showing that J. Day from PDS picked up the Purchase Order at 10:00
a.m., found at Exhibit 3 attached hereto.
H The decision from which the appeal is taken is found at Exhibit 6 of Appellant’s
Notice of Procurement Appeal, and at Tab 17 of the Procurement Record.

(g) A statement answering the allegation follows:

The Guam Bureau of Statistics and Planning is designated by the Governor as the local
agency to coordinate the activities of the US Bureau of Census for the 2010 Census Report. As
part of its request for having the local government’s participation in this project, the U.S.

Census provides funding to Guam for the acquisition of the Telephone Services and Equipment
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the;t the local government will use to carry out 2010 census activities. On October 28, 2009,
the General Services Agency (GSA) approved Invitation for Bid No. GSA-004-10 for
Telephone Services and Equipment. On October 29, 2009, GSA published Bid No. GSA-004-
10.  As part of this publication, the bid announcement appeared in the Marianas Variety
newspaper. See Tab 5 of the Procurement Record.

Five (5) vendors picked up this bid package. They are G4S, Pacific Data Systems, ITS
Services, GTA- Guam Teleguam Holdings, LLC, and Dimension System:s.

On November 13, 2009 at 3 p.m. the bids were opened. Two (2) bidders submitted on
this bid, namely, Guam Telephone Authority—Teleguam Holdings, LLC (“*GTA™), and Pacific
Data Systems (“PDS”). See Tab 3 and 4 of the Procurement Record. On the same day, GSA
sent a memorandum to the Bureau of Statistics and Planning requesting its review and
evaluation of the specifications provided by PDS in its bid package. On November 18, 2009,
the Bureau of Statistics and Planning responded, stating that the PDS bid met the specifications
published in the Invitation For Bid. See Tab 7 of the Procurement Record.

An analysis and recommendation concerning the bids received from GTA and PDS was
completed at GSA. See Tab 8 of the Procurement Record.

On December 15, 2009, the Chief Procurement Officer issued a purchase order,
Purchase Order No. P106A01542, to PDS, accepting the PDS bid and, thereby, placing the
order for the phone system requested by the Bureau of Statistics and Planning. See Exhibit |
attached hereto. GSA contacted PDS by phone and advised that the purchase order to PDS was

executed and available to be picked up. In addition, GSA sent by facsimile its Bid Status to

GTA, advising the company that Bid No. GSA-004-10 was awarded to PDS. See Tab 9 of the

Procurement Record.
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On December 16, 2009, at approximately 10:00 a.m., PDS picked up the purchase order

from GSA. At 4:22 p-m. on December 16, 2009, GTA filed a protest alleging that the system

that PDS was providing was an “Astra” 480, which was not digital and therefore failed 1o

conform to the bid specifications, The second reason provided was that the system was not in
compliance with the bid specifications.

In response to the protest filed by GTA, GSA sought additional assistance in assessing
the specifications of the phone system offered and being provided by PDS. See Tab 14 of the
Procurement Record. GSA received conflicting responses from three information technology
staff of the government of Guam. Two individuals, Jim Lacson, head of the Bureau of
Technology, Department of Administration, and Michael Cruz, Systems Analyst for the
Bureau of Te’chnology., advised that the PDS system, as a whole, met the specifications in the
Invitation For Bids. Both however acknowledged that they were not telecommunications
experts.  One individual, Ben Camacho, System and Programming Manager for the
Department of Revenue and Taxation, advised that the PDS system did not meet the
specifications,

The Bureau of Statistics and Planning confirmed for a second time that the Telephone
Services and Equipment bid by PDS met the bid specifications. See Tab 15 of the Procurement
Record. On January 25, 2010 GSA responded to, and denied the protest filed by GTA. See
Tab 17 of the Procurement Record.

Despite some contrary information and indications from GSA, there has never been a
legal stay of the procurement process in this matter. Once there was an award, as occurred no

later than approximately 10:00 a.m. on December 16, 2009, there could be no stay of the
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procurement as the protest from GTA occurred after the award of the contract. Guam Imaging
Consultants, Inc. v. Guam Memorial Hospital Authority, 2004 Guam 135, 934,

Guam procurement law provides that bids will be unconditionally accepted, and then
evaluated based upon the requirements set forth in the Invitation For Bids. 5 GCA§ 5211 (e).
GSA exercised due diligence in confirming with the Bureau of Statistics and Planning on two
occasions that the bid received from PDS was responsive to the Bid Specifications. In
addition, GSA took additional steps to have information technology staff within the
Department of Administration review the bid of PDS to determine if the equipment offered by
PDS conforms to the bid specifications.

Obviously, there is a difference of opinion here as to the application of the
specifications to the bid from PDS. Nonetheless, the agency responsible for management of
the 2010 census, the agency buying the equipment and services, the Bureau of Statistics and
Planning, has determined that the phone system and services offered by PDS meet the
specifications in the Invitation For Bids. In this regard, Guam procurement law provides that
“[a]ll specifications shall seek to promote overall economy for the purposes intended and
encourage competition in satisfying the Territory’s needs, and shall not be unduly restrictive.”
5 GCA § 5265.

Conclusion.

The Territory’s needs have been met by PDS, competition has been encouraged, and
overall economy and cost savings have been accomplished by the actions of the Bureau of
Statistics and Planning, and the General Services Agency. The denial of the protest of GTA by
the Chief Procurement Officer should be upheld by the Public Auditor in this matter.

(h) The award was made prior to the receipt of the protest.
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(1) The undersigned party does hereby confirm that to the best of his knowledge, no
case or action concerning the subject of this Appeal has been commenced in
court. All parties are required to and the undersigned party agrees to notify the
Office of the Public Auditor within 24 hours if court action commences

regarding this Appeal or the underlying procurement action.

Respectfully submitted this 15th day of February 2010.

OFFICE OF THE ATTORNEY GENERAL
Alicia G. Limtiaco, Attorney General

%MMW//

HN WEISENBERGE
Assistant Attorney Genera
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GTA

624 North Marine Corps Drive
TELEGUAM Tamuning, Guam 96913

éfWg/
16 December 2009 ST

Via Hand Delivery

Ms. Claudia S. Acfalle
Chief Procurement Officer
General Services Agency
Government of Guam

P.O. Box FG

Hagatna, Guam 96910

SUBJECT: Protest of Award of Bid GSA-004-010 to Pacifi

¢ Data Systems and Rejection
of Bid by Teleguam Holdings LLC.

Dear Ms. Acfalle:

GTA Teleguam hereby submits this protest of award of Bid GSA-004-010 to Pacific Data
Systems (PDS), and the rejection of the bid submitted by Teleguam Holdings LLC (GTA). The

GTA bid was submitted in response to the Invitation for Bids for GSA-004-010, dated October
29, 2009.

l. Background

The Invitation for Bids for GSA-004-010 pertains to Tele

phone Service and Equipment.
The Invitation for Bids specifies the following:

I The first specification under Section 1.1 of the Invitation for
Bids states: “PBX-based service VOIP is strictly prohibited for
this implementation”.

ii. - Section 2.1 of the Invitation for Bids describing the type of

telephone equipment required for the bid states: “Digital
business phone systems”.

At the bid opening held on November 13, 2009, the GSA representative announced that

the PDS telephone equipment in its bid was an Aastra 480. The Aastra 480 is not compatible
with a digital phone system. The Aastra 480 is a VOIP phone.

Enclosed with this Protest is a copy of the Invitation for Bids and the specifications for
the Aastra 480 phone.

2. Discussion.
There are two grounds for sustaining this protest.

First, the bid award is defective because the phone system proposed by the winning
bidder, PDS, is a VOIP phone system, which was “strictly prohibited” according to the bid

I EXHBIT 2
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specifications. The phone system proposed by GTA was not a VOIP system and thus GTA’s was
the only bid that complied with the bid specifications.

Second, the bid award is defective because the phone equipment proposed by the winning
bidder, PDS, is not compatible with a digital phone system. The equipment proposed by GTA
was compatible with a digital phone system and thus, GTA’s was the only bid that complied with
section 2.1 of the Invitation for Bid.

This protest is timely as it is being submitted within 14 days after GTA received notice of
its bid rejection and the award to PDS pursuant to a Bid Status notice dated November 19, 2009
but signed by the Chief Procurement Officer on December 15, 2009.

GTA suffered prejudice because its system was both a digital phone system and it was
not a VOIP system. Those requirements resulted in GTA submitting a bid that was higher than
what it would have bid for a VOIP system or non-digital phone system equipment. Its bid was
the only one that was responsive to the Invitation to Bid.

GSA, at the time of the bid opening, was informed verbally that the phone system bid by
PDS did not comply with the specifications set forth in the Invitation for Bids and was therefore
not responsive to the bid specifications.

3. Request for Relief.

GTA requests that the PDS bid be deemed non-compliant with the Invitation to Bid
specifications, and that the award be made to GTA, the only responsive bidder. In the alternative,
PDS asks that the Invitation for Bids be re-issued with revised specifications allowing a non-
digital phone system and a VOIP phone system, so that GTA may submit a bid on that basis.

Finally, GTA requests that the bid award be stayed as required by law until this protest is
resolved, 5 GCA 5425(g), and that it be allowed reimbursement of its costs incurred in preparing
the Protest, 5 GCA 5425(h).

I look forward to your favorable response.

Sincerely,

e -
N_//. x

Eri otaw

Cc: Ms. Jennifer Sgambelluri
Bureau of Statistics
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