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SISON, P.C.
A Professional Corporation

Suite 306, San Ramon Building PR
115 San Ramon Street T -
Hagatna, Guam 96910 F IR I e
Telephone: ~ 671-477-0000 e D01 o
Facsimile: 671-477-0001 T/ . M R —
Email: guamlaw(@ite net o L Iy 0/7 o
Attorneys for Plaintiff ' T
IN THE APPEAL OF DOCKET NO. OPA-PA-07-011
DECLARATION OF GEORGE NEIL
JMI MEDICAL SYSTEMS, INC., P. VALDES IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT
Appellant.

I, George Neil P, Valdes, do hereby declare and state as follows:
1. I am counsel for Appellant JMI Medical Systems, Inc. (“JMI”) in the above-captioned

matter. | make this declaration from my personal knowledge and if called, could and would testify

competently thereto.

2. Attached hereto as Exhibit “1” is a true and correct copy of Guam Memorial Hospital
Authority’s (“GMHA”) Bid Invitation and Award (Bid Invitation No. GMHA Bid 024-2007).

3. Attached hereto as Exhibit “2” is a true and correct copy of Amendment #1 for
GMHA Bid 024-2007.

4, Attached hereto as Exhibit “3” is a true and correct copy of Amendment #2 for
GMHA Bid 024-2007.

5. Attached hereto as Exhibit “4” is a true and correct copy of an email message from

William Kando to PeterJohn Camacho dated November 1, 2007.

6. Attached hereto as Exhibit “5” is a true and correct copy of an email message from

Bea Aquino to William Kando dated August 13, 2007.

Declaration of Georse NP, Valdes
IMI Appeal No. OPA-PA-07-011
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7. Attached hereto as Exhibit “6” is a true and correct copy of Amendment #3 for
GMHA Bid 024-2007.

8. Attached hereto as Exhibit “7” is a true and correct copy of GMHA'’s Request for
Information Letter dated August 10, 2007.

9. Attached hereto as Exhibit “8” is a true and correct copy of IMI’s response to
GMHA’s Request for Information.

10.  Attached hereto as Exhibit “9” is a true and correct copy of MedPharm’s response to
GMHA’s Request for Information,

11. Attached hereto as Exhibit “10” is a true and correct copy of a letter from Glenda
Pangelinan to PeterJohn Camacho dated August 14, 2007.

12. Attached hereto as Exhibit “11” is a true and correct copy of a letter from PeterJohn
Camacho to Rey Vega dated September 11, 2007.

13. Attahced hereto as Exhibit “12” is a true and correct copy of a letter from Rey Vega to
PeterJohn Camacho dated September 13, 2007.

14, Attached hereto as Exhibit “13” is a true and correct copy of a letter from PeterJohn
Camacho to Rey Vega dated November 27, 2007.

15.  Attached hereto as Exhibit “14” is a true and correct copy of page 44 from the

Deposition Transcript of Glenda Pangelinan’s deposition.

16.  Attached hereto as Exhibit “15” is a true and correct copy of a memo from Glenda

Pangelinan to Daniel Mantanane dated September 6, 2007.

17. Attached hereto as Exhibit “16™ is a true and correct copy of a memo from John

Benavente to the GMHA Small Management Administrator dated September 10, 2007.

18.  Attached hereto as Exhibit “17 is a true and correct copy of an email from Glenda

Pangelinan to Lola Pangelinan dated August 6, 2007,

19.  Attached hereto as Exhibit “18” is a true and correct copy of an email from Glenda
Pangelinan to Lola Pangelinan dated July 9, 2007.

Declaration of George N.P. Valdes
JMI Appeal No, OPA-PA-07-011
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20.  Attached hereto as Exhibit “19” is a true and correct copy of GMHA'’s Evaluation and
Scoring Sheet for Bid 024-2007.

21.  Attached hereto as Exhibit “20” is a true and correct copy of pages 24 and 27 from the

Deposition Transcript of Glenda Pangelinan’s deposition.

22.  Attached hereto as Exhibit “21” is a true and correct copy of page 18 from the

Deposition Transeript of William Kando’s deposition.

23.  Attached hereto as Exhibit “22” is a true and correct copy of the Activity Report from
GMHA regarding Bid 024-2007.

24.  Aftached hereto as Exhibit “23” is a true and correct copy of GMHA’s Agency

Response.

1 declare under penalty of perjury under the laws of Guam that the foregoing is true and

correct.

%
Executed this / 7 day of October, 2008 at Hagatna, Guam.

SISON, P.C.

By: 4 /A\

GEORGE NEIL P. VALDES
A duly licensed employee.

IMI Appeal No. OPA-PA-07-011
Page 3 of 3
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BID INVITATION AND

Ly
PETERJOHN D, CAMACHO, M.P H.
HOSPITAL ADMINISTRATOR / CEQ

AWARD

ISSUING OFFICE:

GUAM MEMORIAL HOSPITAL AUTHORITY
MATERIALS MANAGEMENT DEPARTMENT
850 Gov. Carlos G. Camacho Hoad,

Oka Tamuning, Guam 96913

DATE ISSUED: June 22, 2007

BIDDERS INSTRUCTION: This BIO shall be submitted

n duplicate and sealed fothe issuing office above. no Iater than (Time)8:30 am
{Date) July 6. 2007, and shall be publicly opened at iﬁwmm- Bida submitted after the time and date
spacified abova shall ba rajected. See attached Sellel

tatlon Instructions and General Term

BID INVITATION NO.: GMHA BID 024-2007

5§ and Conditions for details.

BID FOR: Automated Microblology Analyzer

SPECIFICATIONS: As per attached QUESTIONS

DESTINATION: Guam Memorial Hospflal Autharity REQUIRED DELIVERY

‘ON BIDS: Ses Paragraph 3, Sealed Bid Soficltation Instructions

DATE: ] ovis| nditions

NOTE TO BIDDERS:

opening, tabulating,
Irrevocable within

undersigned offersanda
tems listad on the schedule provided, uniess otherwise
and evaluating this and other bids,

This bid is subject to the a
grees to furnish within the time

and other considerations

hed General Terms and Conditions of the
specified, the articles and
ified by the bidder, |

60 calendar days from the

date opening to supply a

Invitation For Bid. The
services atthe price stated opposite the respective
n consideration of the expense of the Gaovernmentin
 the undersigned agrees that this bid remain finm and

ny of all of the items which prices are quoted.

INDICATE WHETHER;
INCORPORATED IN:

{ )INDIVIDUAL { ) PARTNERSHIP ( ) CORPORATION

NAME AND ADDRESS OF BIDDER: SIGNATURE AND TITLE OF PERSON AUTHORIZED 70O

SIGN THIS BID:
AWARD: (T0 BE COMPLETED UPON AWARD)
CONTHACT NO,: AMOUNT: $ DATE:
ACCEPTED AS TO ITEMS NUMBERED:
CONTRACTING OFFICER:

PETERIGHN D. CAMACHO, MP.H. ™~~~
HOSPITAL ADMINISTRATOR , CEO

MAME AND ADDRESS OF CONTRACTOR: SIGNATURE AMD TITLE OF P

ERSON AUTHORIZED T0O
SIGN THIS CONTRACT:




2

4,

5

GUAM MEMORIAL HOSPITAL AUTHORITY
GOVERNMENT OF GUAM

SEALED BIDiSOLICITATlON INSTRUCTIONS

BID FORMS: Each bidder shall be nrovided with two (2) sets of Solicitation forms, Additional coplas may ba
provided upon request, Bidders raquesting additionaj copies of said formg will be charged per page in
accordance with Section 6114 of thg Govemmaent Cods of Guam. Al ayments for this PuUmose shali be b
cash, certified check or meney orded and shall be made Payable to the Guam Memeria) Hospital Authoarity,

I g

PREPARATIONS OF BIDS:

a) Bldders are required to exarnine the drawings, Spacifications, schedule and aj Instructions,
do so will be at bidder's risk,

b) Each bidder shall furnigh tim information required by the Solicitation, The bidder shay sign the
Solicitation and print or lypell:}s name

Failura to

by the person signing the bid

authorlty unless sugh evldei 8 has bean Previously furnished to the |
c) Unit price for sach unit offered shall be shown and such price shall include packaging unless

otherwise specified. A tot shall be entered In the amount column of the Schedula for each item

ofiered. In case of discrapancies between a unit price and extended price, the unit price will be

presumed to be correct, .
d) Blds for supplies or servicey

) Bids must state an ostimateg
by the Solicitation.

H Time, if stated ag a number ?f days, means calendar days and will include Saturdays, Sundays, and
holidays beginning the day lafter the issuance of a Notice to Proceed. Time stated ending on a

Saturday, Sunday, or Govarr}ment of Guam legal holiday will end at the close of the next business day,

other than those specifiad Wil not be considered,
time for delivery of Supplias or for the performance of services requested

EXPLANATION TO BIDDERS: Any explanation desired

; by a bidder regarding the meaning or interpretation of
the Solicitation, drawings, specificalio 5, 8tc,, shall be submitted in wri i i
eply to te: \l bidders b ]

] ant ti Q allow g writt
award of the contract will not be bindini,

8, Oral explanation or instructions given before thg

will be furnished to al} prospactive bidgers in writing as an ame tothe Solicitation if such information is
necessary for bidders ins submitting bids on the Solicitation orifthe lack of such information wouid be prejudicia)
to uninformed bidder .

ACKNOWLEDGMENT OF AMENDMENTS TO SOLICITATIONS: Receiptofan amendment to a Solicitation by
a bidder must be acknowledged by signing an acknowledgm

ent of receipt of the amendment. Such
acknowledgment must be received prior to the hour and date Specified for receipt of bids,

SUBMISSION OF BIDS:

a) Bids and modifications therepf shall be enclosed in sealed envelopes and addressed to the office
specified in the Salicitation. The bidder shalt show the hour and date specified In the Solicitation for
receipt, the Solicitation humbér, and the name and address of the bidder on the face of the envelope.

b) Telegraphic bids will not bec onsidered unless authorized by the Sclicitation, However, bidg may be
modified or withdrawn by written or telegraphic notice i i

c) Samples of items, when rqu:red, must be submilted within the time specified, unless otherwise

upecified by the Government, lat no Gxpense to the Government. |f hatdestroyed by tisting, samples
will be returned at bidder's re uost and expense, unless Sthenvise specified by the Solicitation,

d) Samples or descriptive literature should not be submittad unless it is required on the Solicitation.
Regardless of any atiempt by a bidder to cendition the big, unsolicited samples ordescriptive literatyre

ill not be examined or tested At the bidder's risk, and will not be deemed to vary any of the provisions
of this Solicitation. ,

FAILURE TO SUBMIT BID: Businosse
wrec 1 3) consecutive procurements of
e 1o the brdder, Prospechy e biddor

s that fail to respond to Invitation far 2
SImiiar dems may be remaned fros
P cdrrently menting the criteng ferir

el or P:G'!CF_\_ nf A'o‘ﬂuhlhi:ﬂy e
e applantie b adees' st after
Wil o6 e st ray ge rearstaled
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GUAM MEMORiAL HOSPITAL AUTHORITY
GOVERNMENT OF Gy

|
1. ' AUTHORITY: This solicitation is Issued Subjecttoall the Provisions ofthe Guam Procurement Act{PL.
16-124) and the Guam ProcuremantgegulaﬁonslG

uam Memoria| Hospital Authority pr.
Regulations (copies of both are avallgble at the Office of the Compiler of Laws, Department of Law, Copise
available for inspection at Guam Memdrial Hospital Authority. It requirae all pastiog ;

; nvaived in the Preparation,
hegotiation, Performanes, or adm:'nlst{auon of Gontracts to get in good faith,
;

2, GENERAL INTENTION: Unléss otherwise Speclfied, itis the declarad 4
meaning of these General Terms and Conditiong

for the bidder to provide the Government of Guam
(Govemmant) with specifieq Senvices qr with materialg i
to use,

|
3, TAXES: Bidders arg cauﬁone:d that they are Subject to Guam Income Taxes as well as ail othgr taxeg
%ﬂ thmm Transactions, Specific lnfoTnation n taxes may bg obtained from the Director of Revenue ang
axation,

i
4, LICENSING: Bidders are cautioned that the Government wi hot consider for award any offer
Submitted by a bidder who hag not con}pl!ed with the Guam Licensing Law. Specifie information on ticensag
May be obiained from the Director of Revenue and Taxation,

5. LOC, . nt of supplles and servicag where possibie,
will be made from among businessas licensed to do business on uam in accordance with Section 6950,7 of
the Guam Procurement Act (PL. 16:124) and of the Guam Procurement Regulationg
{GPRYGuam Memorial Hospital Autho. ty Procurement Rules ang

Regulationg (GMHA PR&R).
6 COMPLIANCE WITH SPECF, CATIONS AND OTHER S

X OLICITATION HEQUIREMENTS: Bidders .
shalt comply with al| Specifications ang Fther requirements of the solicitation, .

SIS. Note: By checking this item, the

flems to bg biddec or none at all, The Government wilf

not award on an flemized basis {GPR/GMHA Procurement Rules & Regulations § 3-307. 08),

B. If the Government doeg not rTquire all or none bigg {Para
Conditions is not chacked off), but_tha

Government witl deem the bid submitte to be not re

9. INDEPENDENT PRICE DETEFIMINATION: The bidder, y igni
that the prices submitted on the big were derived at withoutcollusion, and acknowledges that collusion ang anti-
Compelitive practices are Prohibited by 1aw. .' ati i i i

Guam Procurement Act. Cther existing civil
iddition to the femedies in Section 6981 [of th

10. BIDDER'S PRICES: The Government wil consider not more than o 2} {Basic and Aiternate) item
prices and the bidger shall explain fully each price if Supplies, Materials, equipment, and, or specified servicos
offarad comply with Specifications and thd product's origj

origin. Where basic or alternate big meels the minimyum

reguired specification, cost ang cther factars wiil be censidered. Faiure to explain this requiremsnt iy resuit in
rejection of the big.

1

. BiD ENVELOPE: Envelope shalibe sealed ard marked with the bidders name, Gied numboyr, Eme, datg
and paage of g Spening,

4
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(X)

(X)

(X)

(X)

{X)

iX)

tX)

- on Government Standard Form BR.1

12, BID BOND REQUIREMENT: Bidder Is required 1o submit a Big Guarantes Bongd or standb
Imevocable Letter of Cradit or Certifiod Chack or ashier's Chack in the same bid envelope 1o b held by thg
Government bending award, The Bid _}Suarantee Bond, Letter of Credit, Certifiag Check or Cashiers Check
Must be issued by any local Strety or banking institution llcensed to dobusiness on Guam and made payable to
the Guam Memoria} Hospital Authority n the amount of fiftes 8 %) of the bidder's highest total bid,
wheneverthe final big award is less thaji the bidder's highest total bid the bidder has the option to substitute the
original bld bond with a bid bond for th

® lasser amount, Big guarantes will be a Big Bond on Government
Standard Form BB-1 (copy enclosad), Personal_ Checks will not b accepted as Bj

Government of Guarn and Qualified ta do

usiness on Guam. For detailed information bandi » Contact the Department of Hevenue ang

Taxation. Failure to submit a valid Pg or of Attorney and Cerlificata of Autherity an the surety Is cause for
rejection of bid {GPR/GMHA PR&RA § 202.03.3).

13. The bid securily required abovL under an
ofthe bid, but Instead shall continue in fulf farce and effect unti delivery of the supplies or services required by
the contract under the assoclated Invitation for Bid j

1S completed. The big Security shall be helqd and deemed
satisfactory to adequately protect the {est interest of the Government
ui

Separate parformance bond shall be required on g Contract for supplies Orservices. (GUAM GCA 5212 ADDED
At 5 Chap 5 Pant 8).

14, PERFORMANCE BOND FIE(':)jJIHEMENT: The bidderma

® mailing of notice of termination, the Government may
take over and prosecuta the sameto ¢ piete the contract oy force account for the account and at the expense
of the contractor, and the contractor apd his Surety shall be fig overnment for any excess cast
occasioned the Government thereby (jPFVGMHA PR&R § 3-202.03.4).

ina satisfactory manner may be cause frn
Government and to enforce Paragraph'w and 13 of these General
Government will hold the Vendor liable and will enforce the Tequirements as set forih in Paragraph 44 of these
General Terms and Conditions, zl

authorized by
will be disqualified if the Suraty Company
nt of Guam to conduct busmness in Guam.
i

]
17. COMPETENCY OF BIDDEFIS:LBids wlll be considered only from such bidders who, in the opiminn of
the Government, can show evidence of i

heir ability, experignce, Bquipment, and facilities to render satisfactory
service, !

18 . DETERMINATION OF RESPONSIBILITY OF BID
for securing from bidders information to determine whe

Flace of business: ang supplies and Services as necessary to determine their re i

sponsibility in accordance with
Section 19 of these Generar Terms and Conditions 1GPR:GMHA PR&R § 3-401),

DERS: The HospitaI’Administrator reserves the nght

'€ and to inspect clant sile,

13, STANDARD FOR DETERMINATION OF LOY,

cR: In febirmnag




(x)

(X)

(X}

()

(X}

l

!
lowest responsible offer, the Hospita! Administratar shaj) be guided by the Iollowing:

a) Prica of items offerag.

b) The ability, capacity, and skill of the Bidder to perform,
c) Whether the Bidder can par:ion'n Promptly or wi

thin the specifiad time.
d) The quality of pertormance of the Bidder with regards to awards Praviously made to him
o) The previous and existing compiiance by the Bidder with laws and regulations relative to Procurement
f) The sufficiency of the financial resources and ability of the Bidder to pertorm
a) The ability of the bidder to provide futyre maintenance ang Services for the subject of the awarg,
h) The compliance with ay of the conditions to the Solicitation,

20. TIE BIDS: If the bids are forithe same unjt price or total amount in the whole or jn par, the Hospital
Administrator hag the authority to award the big 102Ny 818 af the bidderg by drawing lots in Public, or to reject
all such bids (GPR §3-202.15.2).

21, BRAND NAMES: Any reference in the Solicita

tolack of a salisfactory specification of commodity da
but not restrictive and for the sols purpose of indicating to Praspective bidders g description of the article or
services that will be satisfactory, Bids on ¢ i

nd must be received at the date and time set for Bid

i the Bid, The descriptive literature is
, detalls of the Product(s) the bidder proposes to
A performance characteristics, methods of manufactura,
construction, assembly or other characteristice which are considered appropriate. Rejaction of the Bid will be
required if tha descriptive literature(s) do not show that the Product(s) offarad conform(s) to the specifications
and other requirements of this solicitation, Failure to furnish the descriptive Aterature(s) by the time specified in
the Solicitation will require rejection of the Bid,

|

i
23.  SAMPLES: lfproposed Bid iton e not as specified inthis solicitation, sample(s) must be fumished as
a pant of the bid and must be received ﬁtthe date and time set for Bid opening. The sample(s) shotrid represent
exactly what the Bidder Propeses to fumish and wil beusedto determine if the ltem(s) offered complias with the
specifications. Rejection of the Big will be required if the sampla(s) do not show that tig Product(s) offared
conform{s} to the specifications and otl"'ar Tequirements of thig salici

tation. Failure 1o furnish the sample(s) by
the time specified in the Solicitation wil require rejection of the Big,

24, LABORAT
Laboratory Test R

specifications. This report is an the bidde
applicable), i

]
25, AWARD, CANCELLATION & [FI
responsive bidder, whose bid is determined ta be the mo
into consideration the gvaluation factorslset forth in this solicitali
The right i i

ORY TEST: Successful bidder s required o accompany delivery of hig goods with g
éport indicaling that the Product he is furnishing the Government meets with the
F's account and muyst be from a certifieg Testing Association (If

> Ay be required to waive any mincr
irregularity in bids received. The Hospital Administrator shall hava the authority to award, cancel, or reject bids,

mines it is in the pubiic interest. Award issued to the
towest responsible bidder within the specified time for aceeptance as indicated in the solicitation, results in o
binding contract witheut further action by either party. In case of an error in the extension of prices, unjt price

will govern. The Government will govern. Itis the pelicy of the Government to award conltracts to ualified
iocal bidders. The Government reserves the right 1o increase or decrease the Quantity of the ftems far award
and make additionai awarg for the sarz i such modifications and
addilional awards based on the bid prices for a period of thirty 130) days after original award, Ng award shall be
made under this solicitation which shaj| require advance Payment or irrevacable letter of eradit trom GUNHA or
the Government {GPR:GMHA PRSR § 3r202.14.1),

286, MARKING: Each Autsivde cortainer shayl be markad ik the Purakase Orelirr nurtery

v surtber,
Lrief lem description ard quantly. Lutter mivrkiy chail rotbcioss than 3 4 i kit
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27, SCHEDULE FOR DELIVERY: Successfy

: bidder shaj| notify the Guam Memorial
Telephone Nos. 647-2160!2131!2165; at least

Hospital Authorlty.
twenty-four (24) hours before

_ delivery of any itern under this
sollcitatlon,

28, BILL OF gSALE: Successfy] Bidder shall render Billg of Sala for each item(s) delivered undar this
contract. Failura

; to comply with lhis}requiremant Wil result In relection of delivery. The Bill of Saje must
accompany the itemns delivered byt will not be considered as an invoice for Payment. Supplier shall biff the
Government in accordance with the bil]lng instructions ag indicatad on the Purchase Order,

29, MANUFACTUF!EFI'S OERTIFiCATE: Successtul bidderis fequired, ypon delivery of any item(s) under
this eontract, to fumish a certificate from the manufacturer indicatin, that t

- ; he goods meet the Specifications,
Failure to comply with this requiremenf will resutt in rejestion of tdelivery (if applisable).

!
30. INSPECTION: Al Supplies, materals, equipment, or services deliverag under this contract shaj) be
subject to the inspection and/or test conducted by GMHA o the. avernment at destination, Itin any case the
Supplies, matarials, equipment, or services are found to be defactive in material, workmanship, Performancs, or
otherwise do not conform with the spa#iﬁcaﬁons, GMHA or the Government sha hava the right o reject the
items or require that they be correcte -~ The number of days required for Correction will be determined by
GMHA or the Government.

31. MOTOR VEMICLE SAFETY F{EQUIREMENTS: GMHA or the G
motor vehicles which comply with requirements of the Nationa) Tratfic and Motor Vehicla Safety Act of 198¢ (PL.
89-563) and Clean Air Act s amended (P.L, 88-206

, that are applicable i Guam. Bidderg shall state if the
equipment offarad comply with these a Orementionad Federa| |

32, SAFETY INSPECTION: Al métor vahicles delivered unger this contract must pass the Government of
Guam Vehicle Inspsction befora delivety at destination,

33, GUARANTEE: -

I

8) Guarantes of Vehicular Type of E»l.;uipment: The successy| bldder shal) guarantee vehicular type of
equipment offared against defective parts, workmanshp, ang Performance, for a period of not less than one (1)
vear after data of receaipt of squipment, Bidder shall also Provide service to the equipment for at least one (1)
vear. Sarvice to be provided shall include, but wiil not be limited to tune-upg {change of Spark plugs, contact
points and condensers) and lubrication hange of engine and transmission ©H). All parts ang labor shali be at
the expense of the bidder. All parts foy defective and not caused by misuse, negliganca or accident within
the guarantes perlod shall be repaired, teplaced, or adjusted within six {6) Working days after notice from GMHA
or tha Government and without cost to GMHA orthe Governmant Vehicular type of equipment ag used in this
context shall include equipment used fo transportat;

0N as differentiateq from tractors, backhoes, ete.
b) Guarantee of Other Type of EquipmeI

b The successfyl bidder shal| Quarantee all other
offered, except those mentionag in 33a,|above, against d

\ efective parts, Workmanship, ang performance for g
period of not less than three (3) months fter date of recej i i

overmnment, Repairs, adjustments or replacements of
defective parts shall be completed by the Contractor within six (6) working days after notice from GMHA or the
Government, ; .

©) Compliance with this Section is 4 corldilion of this Bid.

i ' The bidder or cartractor
represents that it has nat knowingly Influenced angd promi it wi i

infiuence g Government
employee to breach any of the ethical sthndards and represents that i has nol violated, g nat violating, and
promises that it will pot viclate the prohibﬂion against graluities ang kickbacks set forth an Chapter 11 i Ethics n

Public Contracting) of the Guam P curement Act ang i Chapter 11 pf the Guam Pracurement
Regulations/GMHA Procurement Rules and Regulations,

l .
35. F!EPRESENTAT:ON HEGAHDI@JG CONTINGENT F EES: The B;
has not retained 5 Person to selicit or seqyire a Goy

commission, Fercentage, brokerage, or 5 mntingent
ustablished commereial saling agencies [far the i

dder cr Gontractar ragpresems that
emment santract Upon an agreemont or urderstanding for o
fee, except for retention of beng fidg SMERYCGE or bong Sdo
TLase of “teurrg business (GeR Suston 11,267,
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38.  EQUAL EMPLOYMENT ORPORTUNITY: Bldders or Conty
employae or applicant for emp!oyme'tt becauss of race, color,

: » OF National origin, The contra
will take affirmalive action to ensure that employees are treated equally duri 9 ntractor
their race, color, raligion, sex, or national origin.

person in itg empioyment who has been convicted of
Sex offense under the provisionsg of Chapter 25 of Title 9 of the Guam ¢ Annotated or of an offensa defined
in Article 2 of Chapter 28 of Title 9 of the Guam Code Annotated, or whe has been convicted in any gther
Jurisdiction of an offense with the same elements as heratofore defined, or who |g listed on the Sex Offender
Registry, shall provide Services on bahalf of the Service provider while an Government of Guam Property, with
the exception of public highways, | any employse i

gavemment, then the govermmaent In
corrective actions has been taken

i
38, COMPLIANCE WITH LAWS; Biddars awarded a contract under this Sollcitation shayy comply with the
applicable standards, provisions_.. and stipulations of all pertinent Feg

oderal and/or jocal laws, rules, ang
Tegulations relative to the perfomhance of this contract and the fumishing of goods.
1

|
89.  CHANGE ORDER: Any change order Issued

relative to awards made under thig solicitation will ba
Subject to and in accordance with the Provislon of Segti

o1 6-101.03,1 of tha Guam Procurement Reguiations,

!
40. STOP WORK ORDER: Any $top work order issuad relative to awards made under this solicitation wili
be subject 1o and in accordance with the provisiong of Section 6-1 01.04.3 of the Guam Pracurement
Regulations,

41. TERMINATION FOR CONVEENIENC E: Any termination order far the convenience of tha Government
issued relative to awards made under this solicitation will be subjecttoand in accordance with the Provisions of
Section 6-101.10 of the Guam Procuriament Regulations.

1
42, TIME FOR COMPLETION: %lt is hereby understood ang mutually agreed by and between the
cantractor and the Govemment that th time for delivery to final destination or the timely performance of certain
services is an essential condition of Thls contract. If the contractor refuses or fails tg perform any of the
provisions of this contract within the time specified in the Purchase Order (from the date Purchase Order is
acknowledged by vendor), then the Emtrac!or i5 in default, Defaults will be treated subject to ang in
accordance with the provisions of Seopon 6-101.08 of the Guam Procurement Regulations,

i

|

43, JUSTIFICATION OF DELAY:! Bidders who ar
that the goods will ba delivered lo their } estination or required serviges rendered within the time specified. 1f the
bidder is not able to meet the specifisd elivery date, he ig required to nolify the Hospital Administrator of 3uch
delay. Notification shajj be in writing and shall be receiveq by the Hospitaf Administrator at least twenly-four
(24) hours before the specified delivery date, Notification of delay shall include an explanation of the eiausas
and reasons for the delay including st tement{s) from Supplier or shipping company causing the delay. The
Government reserves the right 1o reiec1 delay justification if, in the opinion of the Hospital Administrator, such
justfication is not adequate, i

A, LIQUIDATED DAMAGES;: When the Bidder or Contractor is gwen rotice of o
as specified in Paragraph 1 1Default) 0[ Ihe Tarmination |
the hme specified, the contractor shall be liable fo

eiay or panperfornanen
or Default Clayse of this contract and fails to sure

r damages for delay in the amaunt of two persant ras 3 of
outslanding order per calendar day frem date set for cure unt) either the Hosg!tal réasanably abtaing similar

Supplies or services. if lhe contractor islterminated fer default. or untit the contrnictor brovides the supphes or
services if the contractor ig rot terminated for default. Yo the extent that the zenteactars dtay or
ronpetformance is excused under Paragraph 43 1Excuse for Nmzperf-;rr.‘.un-:o 3 Dedyy, o Mforrine Al
Tenmnation for Dofawt Ciauze of thi; sontract, by dyted damages ska o e thrs th

Moopta, The




(X)

¥i 3
be responsible for, andto Indemnily and save hammless the Gove

of money by reason of aff g any such

and fines, penalties and loss incurredfor

out of the performanca of the contractor or his em !
and the use, misuse or failure of any
Provide cerificates of eyah insurang

(X) 46  co

Name; —

Address;

!
NTACT FOR CONTRACT ADM!NISTFIA‘HON: If
solicitation, please designate a person we may contact for Prompt adminisq

Title:

ations of any territorial orgy

uam when reqyirag.

Pon or about such waork,
nance, regulations,
nractor will carry insurance 19

mage or injury to Property or persong arising
Oyaes and agents of the selvices co
quipmant used by the CONKACIAP 61 hls popo
to the Governmant of G

verad by the Gontract
Y999 ar agents, and gha)

r firm recelveg a contract as g result of this
ration,

Telephone:




Thisis a "Definite Quantity Big" pursuan
and Reguiations,

supplies or services,

1.

NOTE:

|

'

SPECIAL Pﬁowsmns, TERMS
GMHA BID NO, 24
SEALED BID SOLICITATION

This definjta

Quantities in the big are ter;
experience and patient census.

c)
Howaver, tha requested quantity shalf

BID PRICE. Costs for all supplies, eqy
to awarding the

DELIVERY, Delivery shali be raquest?d
after acceptance of the purchase orde;.

HOSPITAL'S OBLIGATION,
a)
approved by the Hospital Administrator

b) The Hospital's obligation to o
in GMHA Procurement Rules and Regy

BID BOND. Contractor Mmust post a Bid Bong
ice b

Bond will be held in lieu of a performar
contract Is completed, (GCA section 52

PERFORMANCE BOND. Not required

EXEMPTIONS,

a. The Hospital reserves the right
exceeds the Hospital's norma requirem

b. Two exemptions from ordering

tto Section 3-5
Quantity contract|

Subject to a 109 adjustment in the
be subject to the availability of funds,

The Hospital is obligated to oider the actual raq

rdler the Hospltal's actyal

& CONDITIONS
007

AND AWARD

01.09.1 of the Guam Memoaria Hospita!Authority Procurement
8 a fixed-price cantract that provides for delivery ofa spacific quantity of

quantities reflacted in additions to the initjas requiremants,

quipment, labor ang other incidents COs!s approved by the Hospita! prigr
contract must be factorad in the bid price,

by Materials Managem

ent Depariment, commencing thirty (30) days
See General Terms an

d Condltions. Paragraph 42,

uirsments of ¢
during the contragt period.

requirements is limited by the provisions stateqd

he designateq using departments, as

lations § 3-103.01.1,

equat to fitesn percent (15%) of the total bid amount, The Bid
d

\ nd, until delivery of the Supplies or services as agreed to in thig
12).

for this big Salicitation,

to take bids Separalely if a panticylar
ents or an amount specified

under the contracl:

Quantity requirement arises which
inthe contract.

(1)

(2) When supplies are P
Programs as may be available

PRODUCT 'DENTIFICATION, Stecific

CONTRACT TERM,
Reminder to Biddors

ltem Mumbors 8, 23. 84, 31, 32 and 33

When the Hospital Administrator approves a findin
under the contract wil) not meet a nonrecurring,

As per General Tr.'réns & Conditisns and Speci
and Product Identificaticn

g that
special need of the

foduced or senvices are
';hat can satisfy the nead

the supply or services available
Hospital: or

performed insidental to the Haspitai's awn

"
ations
1

i

are gtven only as a Juide for description of solicited itome),

al Provisions, Tarms & Condifions, Sreecial
sheets of thig Seilcilation,

|
?f the General Terms and Conditions are ot AEELCabl 19 this kg,
i ,

£
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SPECIAL PROVISIONS
AFFIDAVIT OF DISCLOSURE oF MAJOR SHAREHOLDERS

All bidders are required to submit 4 Current affidavit ag reéquired below, failure to do g will
mean disqualification ang rejectioq of the bid,

Excerpt from Publie Law 1844, S;ecticn 4. A new Section 6961.3 is added to the
Government Code to read: |

E
"Section 6961.3, Disclosurs of rajor Shareholders, As 3 condition of bidding, any
partnership, sole Propristorship or| Corporation doing b i
Guam shall submit an aifidavit executed under oath th

r the outstanding interest or shares in
said Partnership, sole Proprietorship or Corporation at any t

ime during the twelve (12)
month period immediately precedigg Submission of a big,

The affidavit shal contain the
number of shares or the Percentage of all assets of such Partnership, sole Proprietorship or
corporation which have been held|b

Y each such person during the twelve (12) month
period. In addition, the affidavit shall contain the name and address of any Person who hag
received or is entitled to receive |3 issi

ld& commission, gratuity or other compensation for

NOTE: Each affidavit is only good for the month within which it was prepared and
notarized.,

EXAMPLE:

1. A bidder intends to participate in bids scheduled for . .
200X. He must submit 4 NEW AFFIDAVIT ON OCTOBER 5 bid ang may submit
COPIES for October 15 and 25 bigs,

2, Abidder intends 1o participa:ie in bid scheduled for Oct
5, 200X. He must submit a NEW NOTARIZED A

et

ober 20 and November
FEIDAVIT for EACH BID,

The date of signature by the bidderimust be the same date of signature endorseq by
the Notary Publjc Official,




MAJOR SHAREHOLDERS DiscLosyge AFFIDAVIT

GOVEANMENT OF GUAM)

.

)
AGANA, GUAM M. )

offeror, and that [please check ongj;

i
{

1 I, the undersigned, being first duly swci)m. depose and Saythatlaman authorized fepresentative of the bidderor
!

[] The bidder gr offeror is an i

ndividuat or sole Proprietor and owns the entire (100 interest in the
bidding or offering business (100%) nth

[1] The bidder or ofteror isa orporation, Partnership, joint venture, or associay
companles, partners, or loint venturers

wh 8 shares or interast jn the bidding
or offering business during tha 285 ddys immedlately Preceding the stubmis i
please so stale]:

PERCENTAGE OF
NAME - ADDRESS SHARES HELD
—— - timge. —-——-—...;___ -
. P _-'-"—-——_.___-
— ——
TOTAL NUMBER OF SHARES —_
2. Parsons who have received orarg entitied to receive 5 commission, gratulty or other compensation for procuring
orassisting in abtaining business related to the Lid for which this Affidavi js submitted ara ag follows lifnone, piease so
state]:
NAME ADDRESS Amaunt of Commission
Gratuity or other
Compensation
B —_—
—_— —_——
3. I the ownership of the bidding or offerin J business should change between the time this affidavit IS made and
the time an award is made or a contract is entered into, t

SGCA § 5233 by making another affidavit,
Further, affiant sayeth naught,

Date:

Signature of:

Individual if bidder is 3 sole Praprictorshig;
Partner, if the bidder is a partrership;

Cfficer, if thg bidder is a corgoration,
Subscribed and sworn to before me

this day of 20

Motury Publie

) Commissisn o SHOS
¥ ¥




GUAM MEMORIAL HOSPITAL AUTHORITY
850 Gov. Carlog G. Camacho Ad., Tamuning, Guam 96913

BID BOND
BOND NO, ___

KNOW ALL MEN BY THESE PRESENTS that
Principal, and (Bonding Company)

laws of the Govemment of Guam, as Surety, herej
of

tor the payment of which sum wiil and truly to ba mad
administralors, successors and acelgne. jsintly and agv

: — )
8, the said Principal and the saig Sursty bind ourselves, our hairs, executors,
sraily, firmly by thesa prasante,

WHEREAS, the Princlpal has submitted a bid for (identiI’y project by nimbear and brlaf descrlption)

f

NOw, THEREFORE, ifthe Gavernment of Guam shalj aécept the bid of the Principal and the Principal shal enter into a Contract with the

accordance with the terms of lstich bid, and give such bond or bonds as may be spacified in the bidding or

8 faithful performancs of such Contract and for the prampt Payment of labor and

ent of the fallure of the Principal to ensure such Contract and give such bond or

the difference not to oxceed the penalty hereof between the amaunts Specified

ment of Guam may in good faith contract with another Party to perform work

covered by said bid or an appropriate liquidated amount|as specified in the Invitation for Bids then thig abligation shajj be nult and void,
ctherwise to remain In ful) force and effect, -

|

———

Signed and sealed this day of 20

(PRINCIPAL)

(SEAL)
(WITNESS;)
{TITLE)
(MAJOR OFFICER OF SURETY) (MAJOR OFFICER OF SURETY,
(TITLE;) (TITLE}
{RESIDENT GENERAL AGENT) -

SEE INSTRUCT:ONS ON MEXT PAGE FOR AEQuiasp SUPPORTING DCCULENTS,




INSTRUGTIONS To PROVIDERS: i

NOTICE to al) Insurance ang Bonding lnstm.:ltions:

The Bond requires the signatures of the Vendor, two (2) major Officers of the Surety ang Resident Generai Agent, it the
Surely is a foreign or align Surety, i

When the form is submilted {g Guam Memoriiél Hospital Authority, i

1. Current Certificate of Authority to dcé business on Guam

Bonds, submilted as Rig Guarantee. without sI




|
NON-COLLUSION AFFIDAVIT
GMHA Bid 024-2007

Offeror shajl submit a notarizeg affidal‘wit indicating the following;
Type of Service being offered; — 5

Name ot Offeror Firm or Indvidyal: |

———

TERRITORY OF GUAM )

!

)ss, §

HAGATNA, GUAM Ml ) !
|

|

» being first duly swom, deposes and says:

: (the 'espondent, g pariner of the

respondent, an officer of the respondent) making the foregoing identified bid or Proposal; that sych

i i i Ollusi » that said respondent has not Colluded,

conspired, connived or agreed, directly or indirectly, with any other respondent or person, toputing

i nd has not in any manner, directly or indirectly,

soughtbyan agreement or collusion, gr communication or conference, with any person to fix the hig

Or proposal price of respondent or of any other respondent, or to fix any overhead, profit or ¢ost
element of said bid or Proposal price ¢

f respondent or of that of any other réspondent, or to secure
any advantage against the GMHA orith

the Government of Guam or any person Interesteq in the
Propased contract; and that all statements in thig affidavit and big Or proposal are trye

Further, affiant sayeth naught,

Date:

Signature of:

Individual if offeror is a sole Proprietorship;
Partner, if the offeror is a Partnership;
Officer, if the offeror is 3 carporation,

Subscribed and sworn to before me

this —— . _dayof 20

Notary Public |
My Commission expires __ i

20




|
LOCAL PF}OCUHEMENT PFIEFERENCE
‘ APPLICATION

Based on the law stipulated below, please Place a checkmark or an “X" on the block indicating the loca Procuremeant
preference status that applies to your bustne§s:

J %) of the value of
; » UBing workers who are U.S. citizens or lawfully admitted bermanent
residents or national of the United States, or per

16rsons who are lawtully admitteq to the United States to work, based on
their former citizenship in the Trust Government of the Pagific islands; or

{] b, Abusiness that rogularly carries an inventory for ragquiar immediate sale of at least fifty percent (50%)
of the items of Supplies to be procured; or

[1 e Abusiness thathas a bonafide retail or whol
on Guam of a valus of at least one-half (1/2) of

8sala business location that re
dollars, whichever is less, of supplias and itom:

gularly carmies an inventory
the value of the bid, or One-hundred fifty tho

usand ($150.000.00) u.s,
8 of a similar nature to those being sought; or

] d.* A service business actually in business,
ninety-five percent {95%) U.S. cilizens, lawfully admitteq Pemanent residents or National of the United States, or persons
Who are lawfully admitted to the United States {o work, ba i ipi

Pacific Isfands,

*Bidders indicting qualification under (d) rn'hy be considered QuA
only it the Government's requiremant is glor service,

LIFIED for the Local Procurement Preference
Operations Subparagraph; 5030 entitied DE

ce Is definad Pursuant to 5GCA Government
NITIONS under Chapter 5 of the Guam Procurement Law,

1 |

h'ava read the requirements of the law cited abiove and do hereby qualify and elect to be given the Local Procurement
Prelerence lor Bid No, GMHA

» By filing in this information and placing my signature
below, | understand that Guam Memorlal Hospita] Authority wi

Il review this appiication and provide me with a
determination whether or not the fifteen percent (15%) preference wilj be applied to this bid.

2. | » Tepresentative for |
have read the requiremenits of the Jaw cited above, and do not wish to apply for the Local Procurement Freference for Big
No. GMHA .

BIDDER REPRESENTATIVE'S SIGNATURE
DATE;

—

NOTE: Prospective bidders wilj not autuma;tlca!ly be considered for Local Procurement Preference. Bidders
must submit this application for considerati?n. Non-completion of this form is not a basis for rejection of the
bid. i

|
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"GUAM ME}IDHIAL HOSPITAL AUTHORITY
850 Gav. Carlos C;amacho Rd., Oka Tamuning, Guam 96913

SPECIAL REMINDER TO PROSPECTIVE BIGDERS:

i
Eiddars are reminded to read the Sealed Bid Salicitation Int
a Bid Invitation to ascertain that all the follow
time lor bid openin

(X)

{X)

{)

(X)

(X)

(X)

(X)

This reminder must be signed and returned in

ructions and the General Tormg and Conditions aftachedto

ingirequirements of the bid are submitted in the bid envelope at the date and
0. Only those boxes checked below are applicable to this Solicitation,

1. BID BOND. Bid bond in the form cashier's check, letter of credit or Surety Bond, Surety Bond, to be
valid, must be accompanied by: :

a. Current certificate of aulhoﬂt& issuad by the tnsurance Commissigner,

b. Power of Attorney issued by the Surety to the Hesident General Agent
o3 Power of Attomay Issued by}wo (2) major offi

cers of the surety to whoever I8 signing on their behalf,
2, BROCHURES DESCRIPTIV*

E LITERATURES, (Paragraph 22, General Terma & Conditions)

must be received for evaluation and is required for
h 23, General Terms & Conditions);

Note: If the offered product is not
ulvalent® section of the Specification sheet of this soligitation a sample

silbmlssiun with bid packet, (Paragra

listed on the *Reference Product or E

i
3 SAMPLES. Samples on etglva!ent products
must bs submitted,

i
4, AFFIDAVIT OF DISCLDSU}IE OF MAJOR SHAREHOLDERS. Bidders must comply with the
tollowing requiremnents: ;
a. Current The affidavit must be n

otarized and dated on the same

) month as the bid opening; and

b, Date of signature of the pers'Pn authorized to sign the bid and tha notary date must be the same.

5, NON-COLLUSION AFFIDA\iIT. See attached application form,

6. LOCAL PROCUREMENT PJ;'!EFERENOE. See aftached application form; Non-completion of the
application form is not a basis for rejection of the bid.

7. UNIT COST must be provi

dad in the unit of measures as Indicated for each product on the
specification sheet of this solicitation,

the bid envelope to

gether with the hid, Failure to comply with the
requirements will mean disqualification and rejection of the bid.

1

this

receipt of this special reminder to Prospective bidders together with GMHA Bid

» an authorjze representative of

acknowledge
Invitation Number

duay of ' 20_5__ and that | have read and understand its intant and impiications,

i BIDDER REPRESENTATIVE'S SIGNATURE
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GUAM MEMORIAL HOSPITA

L AUTHORITY
BID SPECIFICATIONS

|

Description ;
Quantity Unit  Unis Price Extension
L. Automated Microbiology 1 cach o
Analyzer

Specs: Comments:
* See bid specifications attached

g -

1 APPROVED EQUAL BIDDI?IG ON:
MFG: ' _ i + Reference Produycts or Equivalent:
. MAKE: Manufacturey
BRAND: —
Mine]

PLACE OR ORIGIN: -
DATE OF DELIVERY: |

. 4
VL AFEER RECEIP T O N TARYN o
— el T LR

i
i
i
i
i
i

i
1




GUAM MEMORIAL HOSPITAL AUTHORITY
MlCFI?BIOLOGY ANALYZER
Guam Memorial Hospital Aulhoritir is her

. eby_soliciting Proposals from qualified vendors
to provide an Automated Microbiology System to provide Laboratory-Microbial
Identification and Susceptibility An?lysis

to both inpatients ang Outpatients of the facility.
Project Description i

The hospital is looking to secure a,s
to replace its current equipment. An A roved and meet compliance
with regulatory agencies and NEC }and UL standards, :

The Microblology Department of éuam Memorial Hospital Authority currently processes
an average of 3000 microbial identificat

ion and Susceptibilities of microorganisms per
year.
Scope of Services
|
L " SUPPLIEY

1.. Pravide reagent and J;uppiies for a minimum of 3000 tests per year fof
Usa with the Microbiology Analyzerj

2. Vendor must be able:r to meet the delivery schedules for supplies ag
specified by Laboratory Administrator upon award of contract;

3. Vendor must ensure 'that supplies delivered

release from manufacturer with sufficient outd
laboratory.

are those of the l}atest
ates for the needs of the

il. EQUIPMENT- MINIMUM REQUIREMENTS

1. Provide proposal for onie Automated Microbig

logy Analyzer with the newest
technology on hardwarei software and clinical

applicatian,

2. Migrobiology Analyzer must not exceed the follg

wing dimensions: Height 24
inches, Length 50 inchesi; and Width 30 inches,

I
Analyzer must have a mgnimum capacity to run 60 Panels at ong time,
4. The proposed Microbic'ogy Analyzer muyst meet or 2

xceed tre folicwing
specifications:

i
1

Page 1 wfd



Test Parameters

Microbial identification and

_ Susceptibility of both aerobic and anaerobic
organisms (includinp Neisseriae ang Haemophﬂus)

Sampiing :
Bar-code readability of test samples

Software

Custormized Quality| Control Reports (E.g. Cumulative Q¢ Reports)
includes analysis, data management ang Patient reports
Ability to generate automatic 5

. ntibiogram reports
Customization of Reporis

Interoperability with 15
endor is respons; @ for configuration and activation of LIS interface to

include additional h irdware as needeg,

Instrument must be tapable of TCp bi-directj

control device (1., computer or other) or inte
conversion unit.

onal transport vig external
mal Ethernet to serial

Power
100-120 Volts
60 Hz

CAP Proficiency Data

existing instrument Lfsers.

|
m, INSTALLA'I'IONNALIDAT!ON

1. Vendor wilf be responsibi

2. Vendor must perform sa!tisfactory verificatio
accuracy after installatio: N. D
submitted to Laboratory Director post

IV.  TECHNICAL SUPPORT

1.

Page 2ur 4

Vendor must include one {1}y
manufaciurer's recommqndations as part of this bid,

Mendor must provide a 2-'}-hour 82rsics ho

le for on-site instaliation of analyzers.

N of functions and validation of
OCumentation of validation studies must be
-instailation,

ear of maintenance Support base on the

Vendor personnel 1o perr!brm repairs and maintenance must be trained and
Certified by the manufactgrer.

tire,

I

i
H
i
i
i
s



4. Ifinstrument fepair is not locally possible,

vendor must provide parts and
authorized servige personnel within a Feasonable time period or replace
instrument as needed,

V.  TRANING :

1. Vendor must provide in-service training

' to all taboratory users on the
instrument function, operlation and cli

nical application,

accommodations.

3. Vendor will provide in (1) Biomedical personnel on
theory and function of the equipment, mainten

4. Need for minimal training preferred. Compatibili
policy and procedurs is desirable to minj

i
V. PROPOSAL HEQUIHEMFNT

ty with existing Microbioiogy
mize technigian downtime,

Proposals must be submittel in duplicate 1o the Materials Management
Department at Guam Memorial Hospital Authority. Each Proposal must be sealed
in a package and submitteq with the following:

1. Documents detailing recfuirements as outlined in Scope of Services,
!

2. Listof user references (éimilar in scope and size 1o GMHA Lab) for which the
vendor substantially periormed as the prime vendor (complete with
addresses and telephcnp contact numbers).

3. Vendor organization chairt showing principles and key personnel assigned to

perform the required ser'rices (complete with addresses and contact
numbers). ;

I
4. The total number of installations in the 1

: st 3 years by the year of installation
and the total number of current users for

the proposed system,
|
An executed major shari':hoiders disclosure affidavit {form enclosed).

6. Copy of current Busines:s license.

7. Documentation attestingi to the experience, reliability, qualifications and
performance data of the;company.

:
'
|
|
i
|
!
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V. PROPOSAL EVALUAﬂ(éN AND AWARD OF CONTRACT

A selection committee will cénvene after the dateline for submission to evaluate
the received proposals

- Evaluation factors and relative importance of each factor
are as follows: '

Adherence to Section 1| and I for proposed Microbiology Analyzer (30 points)
Qualifications and Perfofmance Data of the Company (20 points).
Maintenance and service experience/history (20 points).

Provide a superior level of customer service and tachnieal support, both pre-
installation and post-installation, to glients as evidenced by references, (15
points) i

i
5. Ability to demonstrate expertise and functionali
references and resource;s of organization, (15

PN

ty as evidenced by client
points),

!
The selection committes will evaluate all proposals and select the top three
companies. The top three ¢

empany proposals will be forwarded to the Hospital
administrator for final selact

fon of the most qualified company. Interviews with
the company may be conduFted during the evajuation period.

Guam Memorial Hospital Atithority will negotiate a contract with the selected
company for the required services i compensati

on, contract requirements and
contract documents can be Agreed upon with the selected company.

Guam Memorial Hospital authority reserves the unqualified right, in its sole and

absolute discretion, to reject any and all proposals, or to accept the proposai or
group of proposals, which in its sole and absolute judgment will best serve the
Government of Guam's intetest.

Page fof 4 ;



BID OFFER

TOTAL BID AMOUNT: $

BID BOND AMOUNT: $

(15% of Total Bid Amount)




EXHIBIT 2"




A

T M, et

Guam Memorial Hospital Authority
Aturidat Espetat Mimuriat Guahan 7

850 GOV. CARLOS CAMACHO ROAD
OKA, TAMUNING, GUAM 96311
TEL: 647-2444 or 647-2330
FAX: (671) 649.0145

el

July 05, 2007

AMENDMENT #1
-7 FOR
- GMHA Bid 024-2007

e

Automgted Microbiology Analyzer

This amendment ig being issued to rn?ke an appropriate change on the submitted date:

As Reads:
July 06, 2007 8:30 a.m. Materials Management Department
Change to Read:
July 11, 2007 8:30 a.m.  Materials Management Department
. "" -

DANIEL C. MATANANE
Administrator Supply Management

Achnowledgment of Rueevipt: Return arknowledgment t fax number 0-40-3640

. [, S

Company
Print Nume

.\i«:anulul‘;:w ‘ Date DEPOSITION EXHIBIT

g




EXHIBIT *3”



L b A e Bt il

NN Guam Memprial Hospital Authority
l Aturidat Espetat Mimuriat Guahan

850 GOV, CARLOS CAMACHO ROAD
OKA, TAMUNING, GUAM 96911
TEL: 647-2444 or 647-2330

FAX: (671) 649-0145
July 10, 2007

FOR

AMENDMENT #2

GMHA Bid 024-2007

Automated Microbiology Analyzer

This amendment is being issued to rwake

As Reads;
July 11, 2007
Change to Read:

July 13, 2007

.-\cknmvlcdgmcnt of Receipt: Return ue

Conypany

RS S e - — o v — e . -

Print Name

L mmEe o memw ey W e v ¢ ——

Sigmature Date

&0 appropriate change on the submitted date:

8:30a.m.  Materials Management Department
8:30 a.m.  Materials Management Department
{ .

DANIEL C, MATANANE
Administrator Supply Management

knowledgment to fax number 649-36.40
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utomated Microbiology System

1afl

Subject: Automated Microbiology System
From: William Kando <william.kando@gmha.org>
Date: Thu, 01 Nov 2007 10:24:11 -0800

To: PeterJohn Camacho <peterjohn.camacho@gmbha.org>

CC: Joseph Mesa <joseph.mesa@gmbha.org>, "danny.matanane @ gmha.org"
<danny.matanane @ gmha.org>, "craig.guevara@gmha.org” <craig. guevara@gmha.org>,

"glenda.pangelinan@gmha.org” <glenda.pangelinan@gmha.org>, "john.benavente @gmha.org”
<john.benavente@gmbha.org>, Debbie Alicto <debbie.alicto@gmha.org>

PaterJohn,

The 2005 Hospital Preparedness Program (HPP) is at the end of its extension period
this month of November 2007. We are required to liquidate the total $485, 000 HpPP
funding by the end of November 2007, or return it to the U.S. Government ("use it, or
lose it"). The good news, with the latest drawdown package submitted this week for
$160,528, we will have worked the total fund balance down to approx. $161,000. The
last project to complete is the procurement {("Bid") of Automated Microbiology Systems
{gty. 2), which is currently under protest by JMI and has bheen with our Legal Counsel
since the middle of September 2007 (Bid Opening was July 2007; Bid Protests were
August 2007). BAs this project represents a substantial amount of federal funding for
GMHA, I ask for assistance in bringing this bid to closure. This will also help me

to then communicate the current status of this particular project to Mollie Mahany,
our Federal Project Officer.

Thanks,

William

William N. Kando, M.S.M.

Hospital BT Preparedness Coordinator
Guam Memorial Hospital Authority
Operations Division
Tamuning, Guam 96913
(671) 647-250

Email - -o3ilicoo,band
Website - °

s e - v = Ty b i A S Ak e i e e g R e Ak i e P e e e e e M  EE T Y A BB R AL s e e e T W A = A AR A e e -

this communication may contain CONFIDENTIAL and PRIVILEGED information Tor
the scole use of the intended recipient{s). If you are not the intended
recipient (or authorized to receive for the recipient), please contact the
sender by EMAIL or telephone (671)647-2555 and delete all copies of this
messadga., GMHA Policy 6100-29.

Automated Microbiology System

12137007 R07 AM
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Re: [Fwd: Fy2005 funds]

1

-y

4

Subject: Re: [Fwd: Fy2005 funds]

From: Bea Aquino <bea.aquino@gmha,org>
Date: Mon, 13 Aug 2007 07:48:14 +1000

To: William Kando <william kando@gmha,org>

CC: "glenda.pangelinan@gmha.org" <glenda.pangelinan@gmha.org>, "jolin.benavente @ gmha.org”

<john.benavente@gmha.org>, "jim.barnhart @gmha.org" <jim.barnhart@gmha.org>
William,

The Microbiology Analyzer Machine was budgeted & approved in FY 2006 NBHPP-HRSA Funds for
$150,000. Special Order Requisition No. R7-7500-1086 was cut on 3/29/07. As of today, there's still no
purchase order. A PO needs to be cut on or before 8/31/07 to show that GMHA have committed and its
considered unliquidated obligations in FY2006. As in past years, the intent of the extension is to allow
more time to finish the already proposed activities that have been approved by HRSA for the federai
fiscal year (FY 2005). Awardees that try to conduct activities outside the scope of the FY 2005 Program
will not have those funds or activities approved per CDR, USPHS Branch Chief, Ms. Melissa Sanders
Letter dated 6/23/06. If any discrepancies or further information is needed, to contact the Grants
Managment Specialist. If GMHA chooses to undertake activities being proposed without approval being

obtained, funds may not be available and awardees will be responsible for reimbursing those costs to the
cooperative agreement.

As long as you have an official approval from Mollie, then its ail up to you.

Bea

William Kando wrote:

* Folks,

As I discussed with Glenda today, we need to finalize the bid selection this coming week so that we
t can cut a P.O. for the Microbiology System. As you can see by this email from HHS, we need to

- obligate funds this month (there will be no deviations from this requirement and no continuations for
. this funding period). Please expedite.

. William

. Subject:

: Fy2005 funds

. From: "Mahany, Mollie (HHS/ASPR)" <Mollie.Mahany@hhs.covs>
Date: Thu, 9 Aug 2007 16:35:48 -0400
To: "Teresa Ehnert " <EHNERTT @azdhs.sov>, "Aronoff, Bart" <baronofl @doh.hawan.govs,

. "Heidi Sakelarios" <hsakelarios @health.nv.gov>, "William Kando" <william. kando @ omha.ores,
"William Kando" <wekando @ guamcell.net>, ped7unt@aol.com, “masiano lemusu”
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850

rial Hospital Authority

Aturidat Espetit Mimuriat Guahan

OV.

CARLOS CAMACGHO ROAD

Oka, TAMUNING, GUAM 56911

TEL

: 847-2444 or 647-2330

FAX: (671) 849.0145

July 12, 2007

AMENDMENT #3

FOR

- GMHA Big 024-2007

Autoniated Microbiology Analyzer

This amendment is being issued in &

1. Prices for supplies (panels)

-

Incorporated to the cost of th
per annum.

The reagent and supplies cost

2. Is the Microbiology Anélyzer

Tlie one thing that is an abso ute requirement
lab's information System. This part is stateq

with LIS", Vendor will ha

Computer. The specs do say|t
their equipment,

The current Lab's LIS vendor
able to link to the system,

re also to be provided at
equipment with conside

to be linked with the existin
laboratory’s work flow or it will be stand alone. §

is cost of computer software tp be provided at ¢

¥e (0 ensure that their product ca

egards to JC Marketings clarifications:

time of bid opening or it will be
ration of the estimated 3,000 tests

will be separate from the instrament itself,

g equipments to facilitate the

hould it be compatible and be linked,
ime of bid,

in terms of interoperahility is with the
on page 2 of the specs "Intemperability

n link up to our LIS
he LIS interface with

is CERNER which mast major cquipment veadors are

DEPOSITION EXHIBIT
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Guam Memorial Hospital Authority

L

Aturidat Espetat Mimuriat Guahan

850 GQV. CARLOS CAMACHO ROAD
OKA, TAMUNING, GUAM 86913 .
TEL: 647-2444 or 647-2330
FAX: {671) 649-0145

August 10, 2007
REQUEST FOR INFORMATION
Mr. Arcangel Confiadg ~
Sales Manager
MedPharm Corporation
P.0. Box 11864
Tamuning, Guam 96913
Ref: GMHA Bid 024-2007; Automated Microbiology Analyzers

Dear Mr, Confiado,

. In order to complete our evalnation on GMHA Bid 024-2007 for the Automated

Microbiology Analyzers, we are requesting for price quotations for the following reagent
cards;

1. Gram Positive Susc:ep_:ibi!igy Test Cards

AST-GP63 (22101) ----- - -3
AST-GP66 (22175) e, )
2. Gram Negative Sllscegtibi!ity_mg%
AST-GN20 (22184) S
AST-GNO7 (22006) ----- - s
3. Streptoenceus Premmoniae ..‘i_Jt.chtihilit}- Test Cards,
AST-GPoS (A2 4uy ~ e [T T D e
Your prompt response would be greagly appreciated,
sd= ¢ A
(l A TN

{;_ DANIEL €. MATANANE

Supply Manigement Adiminisraior

DEPOSITION [EXHIBIT
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JMI INDUSTRIAL SYSTE 02:47:27 p.m, 08-13-2007

. Guam Memorial Hospithl Authority
j,é) Aturidat Espetat Mimuyiat Guahan

850 GOV. CARLOS CAMACHOIAGAD
OKA. TAMUNING, GUAM 94913
TEL: 647-2444 or 847.2330
FAX: (671) 849-0145

e

Ref:  OMHA Bid 0242007, Autoinated Micmbiology Analyzars

Dear Ms. Grape,

In order to complete our evalustion gn GMEHA, Bid 024~ 'for he Automated
Mia'obiolo;y Analyzers, we are uqz:lting for price
cards:

for the following reagent
l E ] ili
AST-GP63 (22 101) -

-— 3 . u BX
AST.OPs6 (22175) ves

BY
2. Qﬂmﬂm_ﬁsmumhn&m
AST-GN20

y _
(22184) ceene.... 5 359 4p | B
AST-GNG7 (22006) ----..

AST-QP6S (22149)

Your prompt response would be grear Y appreciated.

~

Supply Management Administraor

-t

.‘.i.'"

DAfIEL C. MATANANE

At —
|

DEPOSITION EXHIBIT
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4180107 py $71632%000 mdp&mﬂi .

Qooe/n0s
B0:300  Brogegny 0 g ! Mg T-588  P.002/007  pugpy
( G
@ Guam Memorial Hospi IAuthorlty (ﬂ@
22 - Aturldat Espetat Mimujiat Guahan :
. - 950 GOV, CARLOB CA ROAD
Co © OKA, TAMUNING, GUAM 9518 S .
TEL: 647-2444 or 847.23
FAX: (871) 849-0148
ATTN.  THBD PaNtemiinm

10, 2007 :
REVISI oA OF EARLI
SEBE NO
REQUEST FOR INFORMATION FAx=p 4usre)
Mr, Arcangs! Conflado =
Sales Manager \
P.O, Box 11864 REcsyvan
Tamuning, Guam 96913 ) . AUG 14 22
Ref:  GMHA Bid024-2007; Autombsea Microbiology Analyzers
Dear Mr, Confiado,. | ANEEY
e )
Inordumcomplenmmluuionon GMHA Bid 024- for the Automatad
Microblology Analyzsrs, we arp vequesting for price for the following reagent
cands:
1. _ P
AST-GP63 (3934 3 _ 3_74,
AST-GP66 (221757 - $. . 748
2. lemmummm
-AST-QN20 (22184) .8 L7
" AST-GNO7 (320069 ~$ 92,57
3, 8§
AST-GP6S (22149) ~{-5_72.8¢
Your prompt response would be greasly appreciated,

&l"lg)l'

r&E 287 CARGS  ARP op IMe

LEFLIGERATIZ ) g ge . |
i
W e e . b
8 mpe Cupy F0FE Fitger o ar Vil a
'.;!"‘ - !‘ L
AL LU ot

I[EL.C. MATANANE
Supply Management Administrator

DEPOSITION EXHIBIT
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TO:

VIA:

Guam Memorial Hospital Authority
Medical Laboratory Department
850 Gov. Carlos Camacho Road

Tamuning, GU 96913

August 14, 2007

Peter John D, Camacho, MPH
Hospital Administrator/CEQ

" Daniel Matanane
Supply Management Administrator

FROM: Glenda Pa n ¥ .
SimtePwestons (02 ol st

SUBJECT:

Lab Recommendation for GMHA Bid 024-2007 Automated Microbiology Analyzer

After having reviewed and discussed the three
recommending to purchase twa (2) Vitek 2 Co
all three vendors submitted proposals for ins
primarily on the following items:

Additionally, the competitive priving offered by
instruments. A second instrument will serve
volumes due to biological incidents as well as serve as
primary instrument goes dowa,

The practice of having redundant tewt svstems in the |
redandant istrents in cperation (E,

proposals submitted with the Microbiolo
mpact 60°s with Observa Software fro
truments which can meet our testing ne

gy department, we are
m MedPharm. Although
eds, our decision was based

pport. The immediate response to technical problems will ’
minimize any instances of reverting to

manual methods. Our current staffing levels will be severely

methods due to instrument down times, Having a trained
engineer on island may lead to the minimization of prolonged down time. '

There will be minimal changes to our current practices to include policies and procedures.

are using Vitek's older version of its Microbiology analyzer. The upgrade to the Vitek 2 w
similar processes thus requiring just revisions to our current standard o
introducing a brand new test process if we were to
statfing levels cannot accommodate the
and implementation of new procedure

We currently
ill include
perating procedures versus

£0 with a new instrument altogether, Our cumrent
anticipated technician dowatime needed for orient

ation, training
s for a different analyzer,

MedPharm makes it possible for us to purchase two

two purposes. It will enable us to manage any increase in test

a possible backup inssument in the event that the
There will be sero downtime.

ab i< commen, Qur miajor b ~ections all ke
£ Chemistry. Hematology . aid Cengulaticon;,
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JMIINGUSTRIAL SYSTE

03:20:11 p.m, 09-12-2007
Guam Memorial Hospital Authority
Aturidat Espetat Mimunat Gudhan
A 830 GOV, CARLCS CAMACHOROAD
OKA, TAMUNING, GUAM 13
TEL: 6A7-2444 or 647-23
FAX. (671) 849-014%
Septamber 11, 2007
Mr. Ray M, Vage
General Manager
JMI Medioal Systems, inc
125 North Marine Drive
Tamuning, Guam 98913
Refersnoe: JMI Protest Lutter dated August 31, ZD*),?, Subject; GMHA Bld No. 024-2007
Dear Mr. Vega:

The Guam Memerial Hospital Authority (GMHA)

as reviewed your protost letter dated
August 31, 2007 wharein you cited the nan campliance of i o by

SEARE O BAIVICAE: [ L LV ak

w Al VA

BTt
B -

O S
iy

LIL]

Or UN

yith the Micrabintoo 8t D
The solicitstion's project description paragraph &
procure an Automated Micrabloiogy Analyzer. The refers

3,000 toats per year is to ensure the successful bidder ia
analyzer they are offering,

9 bld tendered by Medpharm.
I fo

Y I,

A lplinn %11 8e;

i Wt 4l

LHA) TRETS
[ e .

L

led that the intent of the solicitation is to
c9 to reagent supplies for a minimum of
Hie to provide the reagent supplles for the

Amsndmant #3, dated July 12, 2007, was Issued wharaby tha cost of the

reagent supplios Is separate from the equipment. JMI Mudical System, Inc. responded with

separate prices for the reagent supplies and squipment,
for the equipment and a listing of the reagent supplies

areas, Medpharm only provided a price
hout pricing, The project's scape of

service did not specify which test card I8 required since the offered analyzer wtilize various 1ost
cards, Both bidders listed raagent suppliea that were not fidscriptive enaugh to ascertain whether
the test kits are the cnes needed. Subssquently, the bjdders were asked to submit prices for
spacific test cards provided by the user department. | The bidders responded with quotes.

Medpharm provided the lowar pricing on both the equipmgnt and reagent supplies which is ane of
the criteria the committes locks at to award Bid 024-2007]

schpical support: he vendor must include ong (11 vear tenance support based o

the Manufacturer's_recommendation as part of the bid. and gndor myst provide a 24-hour
service hotline.

Medpharn did provide these reguiremeats in thei
warranty to include parts and labor per the manufact
bicmedical engineer will undergo training af the manufact
during the warranty periocd Also, Medpharm's Biomedid
Specialist who are based out of the Philippines will maks|

bid package. They offered one (1) year
irer's recommendations.  Medphain: s
Irer's site to pravide the technical suppon
=l anginear and BioMerieux's Techrgal
available a 24/7 hatline service.




v uNY 3003 JMIINDUSTRIAL SYSTE

03:20:08 p.m. -12-
R p.m 09-12-2007 25

Letter to JMI
Saptembar 11, 2007
Page 2

Purauant to Section 8-101.07 of the GMHA Procurpment Rules and Regulations, | hereby
issue my decleion regarding vour protast, | have determingd that your protest is without merit and
shoufd not ba sus!alnld._

Pleass note thlt‘you have tha right ta administrajve and judicial review of this declsion
pursuant to Chapter 8-103.07.

Should you have any further questions, do not hegjlate to contact me.

8

.abm_.,.‘w

R PETERJOHN D. CAMACHO M.P.H. “

PDC/jb
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vMIINGUSTRIAL SYSTE 10:08:37 a.m, 09-14.2007

JMI Medical Systems, Inc.

P. 0. Box 6527, Tamuning, Guam 96931 o
Tel: (671) 646.125¢ + Fax: (671) g49.5585
E-mail: seles@imiguam.com « Wabiite: www. [migusm.com

2/14

mm
Abivrired Davler
E Meviat Sraremr D FUSIEILI

il iraging & nlermasin,

September 13, 2007

Mr. PeterJoha D. C

Hospital Administrator/CEQ

Guam Mewmortal Hospital Authority
850 Governor Carkes G, Camacho Road
Oks, Tamuning, Guam %13

RE: GMHA BID No. 024-2007

Automated Microbiology Analyzer
JMI Protest Letter dated August 31, 2007

Dear Mr. PeterJohn Camacho,

Hqfa Adal! Thank you for your prompt response with reference to

After thorough review of your rex
highlight some statement of facts.

the above-mentioned matter.
ponse, please allow me submit additional informatiog and to

] [ AN (CSS Do - e wWith the M
intent of GMHA was to sollcit for bid Proposals for the
i - The basis for this ang was further
vlarified by GMHA can be substantiated in GMHA "y response to JC Marketing ay clearly stated
in  Amendment No, 3, issued Tuly 12, 2007 {see attached]. Amendment No,

3, paragraph
number 1, so states that ‘Prices for supplies (pancls) are also to be provided at

opening or it wil] be incorporated to the cost of the equipment with consideration of
3,000 tests per annum. GMHA further states that: The reagent

from the instrument itself, In fact, your letter of September

time of bid

NOT Qualified and Non-responsive.
Furthermore, under the General Terms and Condition of GMHA BID 024-2007, GMHA
requested an “ALL OR NONE” BIDS, {sec attached] Tha, by su¢
he hidded or none at ali. (MHA has clcarly cstablished the Fact that

Medpharm did net subrmnit g
bid propusal on reagenus and supplies at (the bid opening.

In addition, I would tike v puint vut that un August 10, 2007, GMHA did request for price quotes
lor the specific- reagents and supplies for this particular equipment from us and Medpharm
relative to GMHA BID U240-2007. Inits Request for Information [see attached], GMHA stated
that they need the price quotes to complete its evalvation of GMHA BID 024 2097, This further

confirms our belicf that GMHA intends to evaluate hid pro

: posals with price quates on reagents
and supplies, Again, by GMHA's own statement and admission, MEDPHARM only provided it

h request, all jtems (arc) to .



-
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JMI INDUSTRIAL SYSTE 10:07:08 a.m, 09-14-2007

In light of my foregoing review and statement of facts, I am requesting that you re-consider your
initial determination that my bid protest [vee letter dated August 31, 2007 and Sept 11, 2007] is
without merit and should not be sustained. And that, Medpharm being non-responsive to the bid,
should be disqualificd. Now, thercfore, since JME Mcdical Services ix the only qualificd ang
tesponsive bidder, IMI seeks relief and be awarded the bid,

However, should your further review and final determination of
findings and determination that my protest is without merit, ple
Sales invokes ita rights to Administrative and Judicial revie
Chapter 9-103-07 as stated in your letter.

this matter sustained your carlier
ase be informed that JMY Medical
W of such a decision pursuant to

Looking forward to an expeditiously and favorable resolution on this matter.

Un Dangkulo Na Si Yu’oz Ma’axe.

Respecfully,

A
Rey ":}ep@,

General Manager

Ce: Ed R. llao, PE. President
Juhn R. llao, Vice President
Danny Matanane, GMHA Supply Management Administrator

Altachmuents: Bid Invitation and Award Terms ami Condition
GMHA Bid Soliciution Proposal
July 12, 2007 Amendment No. 3
August [0, 2007 Reyuest for taformation
August 31, 2007 Bid Protest Letter
September 11, 2007 Response (o Bid Py ntest Letter

3IN4
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Guam Memorlal Hospltal Authority )

850 GOV. CARLOS CAMACHC ROAD
OKA, TAMUNING, GUAM 96913
TEL: (671) 847-2444 or 6472330

FAX; (671) 648-0145

November 2§, 2007

Mr. Rey M. Vega

General Manager

JMI Mcdical Systems, Inc,
125 North Marine Drive
Tamuning, Guam 96913

RE: JMI Protest Latter dated August 31, 2007 and iis Request to Reconsidor dated
September 13, 2007 on GMHAA Bid No. 024-2007

Dear Mr. Vega,

The Guam Memorial Hospital Authority (GME
decision regarding your protest leiter dated August 31§ 2007, In your protest letter, you
alleged that Medpharm's proposal did not comply with{the solicitation as Medpharm was

nonresponsive as it did not submil a price for reagent fupplies in its bid. Whercas, your
company did.

JA) has c':arefully reconsidered its

The solicitation's project description indic
procurc an Automated Microbiology Analyzer.
correctly subimitted bids or prices for the analyzer. The problem was with the bids or
prices for the reagemt and supplies. Amendment No. B sought to uddress this issue. bu,
Amendment No. 3 wax ambiguous in that it did not stgte what reagents and supplics were
to be obtained. This was critical as the respective andiyzers proposed by Medpharm and
IMI could utilize a number of different 1est cards, Thus, GMHA had a situation where .
Medpharm did not propose a bid or price on the reagents and supplies, but, IMI proposed |
a bid on prices on yeagents and supplies different lrom what was reeded by GMHA,
Neither of these fultills GMHA's needs. :

od that GMHWA was secking to
Indeed. both Medphurm and JMI

Yor, GMHA's need for the analyzer itself is gritical and il ability to procure one
in the future s very dubjous due to funding constraings, Therefore, pursuant 1o CGMHA Y-
101.05. 1 have deiermined i the award of the cojiract without delay is necessary o
protevt the substantial interests of the hospital.  Furfhiermore. under paragraph 23 of the
solicitation's General Terms and Conditions. [ havejdecided that it is in the best interes!
of GMHA and the public 1o cance! the portion of the solicitation concerning the reagent

and supplies and 1o veatfirm the Hospital’s predious award 1o Medpharm, for the
microbiology unalyzer.
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2 GAR § 3115 (d)(2)(a) also gives legal authori
bids submitted. It states thur “after opening but prior to
be rejected in whole or in pan when ... the head of a P
writing that such action is in the territory’s best interes
limited to, ... ii) smbiguous or otherwise inadequate
solicitation”™, See 26 GAR § 163 L6(dX2)(2).

y for the rejection of part of the
award, all bids or proposals may
hasing Ageney deterpiines in
t for reagons including, but nat
specifications were part of the

" While the solicitation contains an *

Gencral Terms and Conditions, this is not dispositive in this case. Paragraph 25 of the

General Terms and Conditions which allows partial acteptance or rejection comes after

that paragraph. "Where a repugnancy is found between Plauscs, the one which essentially
vequires something to be done 1o effoct the general purpose of the contract is entitled to
greater  consideration than the other”  17A Am.| Jur.2d Contracts § 384 citing

jonal Unic jng Engipeers v, 1A, Jones Copst. Ce 240 5,W.24 39 (Ky.
1951).  As the primary purpose of the solicitation wis to procure the analyzer and as
paragraph 25 essentially carries out this purpose, ps graph 25 is therefore emtitled 1o
greater deference, 5 GCA § 5002 staies that “the pring iples of law and equity, including

the Uniform Commercial Code, the law merchan |.. shall supplement” the Guam
Procurement Law,

In sum, the award of a contract for the ¢ of an automated microbiology
analyzer is made to Medpharm, The-bids for reagent s pplies are all rejected.

Please note that you have the right 10 adminijirative and Judicial review of this
decision pursuant to Chapter 9 — 103.07.

Sincerely.

PeterJohy D. Camacho, M.P.H.
Hospital Adminiserator / CEO

all or nonc™ provision in paragraph 7 of the

Coemenartls -

i
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44

A No.
Q We're almost done. It's My understanding that GMH

has received ijts Vitek 2 machines, is that correct?
A It has receijved oné of them.

Q Are thay operatianal?
A Yes, they had the instaltation and training.
Q S0 you're expecting another one?

A Yes. We're just Wwaiting for them to make room:; to

remove a cabinet for more room to put the instrument.

Q -Were there test kits purchased for the machine?

A I have. Actually, I'm still waiting.

Q Who did you purchase these test kits from?

A I want -- a requisition? I'm trying to remember if
the purchase orders have come back. I submitted the
requisition., I want to say MedPharm. Yes,

Q Did you ask for other bids from other suppliers for
these test cards?

A No.

Q So only MedPharm?

A I put -- at the time -- only because we -- actually,

the instrument came sooner than I expected it to come and I

"wasn't ready for it, to be honest with you. They came with

the instrument with their batch of kKits for the install, but I
didn't have reagents for after the install.

Q That's how you ordered?
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Guam Memorial Hospital Authority
Medical Laboratory Department
850 Gov, Carlos Camacho Road

Tamuning, GU 96913

September 6, 2007

TO: Danny Matanane
Supply Management Administrator

FROM: .. Glenda Pangeliné':/%' s QUL L s
Lab Assistant Admdnistrat

SUBJECT: __ RESPONSE TO VENDOR PROTEST BID NO. 024-2007

In reviewing the items stated in the bid protest from JMI

Medical Systems toward the bid tendered by
MEDPHARM, the foliowing are my comments and conclusions.

I'have reviewed the proposal submitted by MEDPHARM. Their bid packet did, in fact, include and

covered all of the Scope of Services requested by us. All items were detailed in MEDPHARM's Scope
of Services as part of their bid packet proposal including:

1) Their ability to provide reagents and supplies for a minimum of 3000 tests per year;

2) one year maintenance support (parts and labor) based on manufacturer's recommendations;

3) a 24/7 service hotline

The cost for the reagents and supplies was not required under our Scope of Services. The vendot's-
were informed, via Amendment #3, that the price for the equipment itself should be specificd on their
proposals, since the intent of the bid was to acquire an Automated Microbiology Analyzer. The
estimate of reagents and supplics for a minimum of 3,000 tests per year was for GMHA to determine

that the awarded vendor is capable of providing the reagents and supplies should we award any future
purchase orders to them.

After re-cvaluating the submittals from the two qualified vendor’s. and determining that

MEDPHARM’s tender for the equipment, supplics. and reagents are lower than that of IMI Medical
Systems’, [request that we continue our avward to MEDPHARM,
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Aturidat Espetat Mimuriat Guahan

850 GOV. CARLOS CAMAGHO HOAD
OKA, TAMUNING, GUAM 88911
TEL: 647-2444 or 847-2330
FAX: (871) 649.0145

September 10, 2007

MEMORANDUM

TO:
FROM:

Supply-Management Administrator

Medical Electronic Superintendent

SUBJECT:  Bid Protest by JMI Medical Systems, Inc.

The following is in res

Ref. Bid: GMHA 024-2007 Automated Microbiology Analyzer

ponse to JMI Madicat Systems, Inc. letter dated August 31, 2007

protesting the award of Bid 024-2007 to MedPharm base on the following:

1.

Scope of Services - To provide reagent and supplies for a minimum of 3000 test
per year for use with the Micr

obiology Analyzer, hence they just provide the cost
for the equipment,

During the review process, the evaluation committee determine the test kits that
was provided by both vendors were not descriptive enough for the committee

to determine if the test kits being offered are the test Panels currently being
utilize.

- Guam Memorial Hospital Authority ’i-



2. Technical Support - 1) Vendor must include one

base on the manufacturer's recommendation as part of this bid. 2) Vendor must
provide a 24-hours service hotline.

If you have any questions or concerns regarding this matter, feel free to call me
at Facilities Maintenance Department at extension 2120 or 2224,

,//c,d—— K. 72

AT

( JOHN K. BENAVENTE
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GMHA Bid 024-2007-Microbiology

 Subject: GMHA Bid 024-2007-Microbiology

From: "glenda.pangelinan" <glenda.pangelinan@gmha.org>
Date: Mon, 06 Aug 2007 11:34:18 +1000

To: Lola Pangelinan <lola.pangelinan@gmha.org>, Danny Matanane
<danny.matanane @gmbha.org>

CC: John Benavente <john.benavente@gmha.org>, Theojoshua Pangelinan
<theojoshua._pangclinan@ gmha.org>

Lola,

Can I get additional information from 2 vendors (JMI and Medpharm)
regarding reagent cards and pricing. These are cards specifically

for the BioMerieux analyzer they are both proposing. Here are the
product numbers:

Gram Positive Susceptibility Test Cards:
AST-@P63 (22101) :
AST-GP66 (22175

Gram Negative Susceptibility Test Cards:
AST-GN20 (22184)
AST-GNO7 (22006)

Streptococcus Pneumoniae Susceptibility Test Cards:
AST-GP65 (22149)

Thank vou.
Glenda

Tofl B/712007 9:18 AM
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- wd: Bid no. 0242007, Microbiology Anslyzer]

Subject: Re: [Fwd: Bid no. 024-2007, Microbiology Analyzerj

From: "glenda.pangelinan” <glenda.pangelinan @gmha.org> '
Date: Men, 09 Jul 2007 17:15:19 +1000

To: Lola Pangelinan <iola.pangelinan@ gmha.org>

Resend

T N R ke e R 8 e e 4 ke Y P .

e e e e e e e e b et

Lola,

My answeres are in red.
Glenda

1) Prices for supplies (panels) are also to be provided at tim
will be incorporated to the cost of the equipment with conside
estimated 3,000 tests per annum.

e of bid opening or it
ration of the

" The reagent and supplies cost will be separate from the instrument
; itself. It will not be incorxporated to the equipment (in other words,
- it is not a reagent agreement in the sense that they will throw in the
- equipment for free like our current Dade contract for Chemistry or the
Roche Actcuchek agreement). Because the funding source is the
Bioterrorism grant money, we have to outright purchase the equipment,
think John B. and I included the part of the reagents and supplies so
that the vendor can give us pricing on them at the same time ag our
equipment purchase price. If we include the part of the reagents on the
agreement to begin with then we were hoping to get almost like a locked
in price for the reagents for like a 4 to 5 year contract (the vendors

should give us some deal with reagents since we will be purchasing their
equipment) .

I

BT grant money however, can only pay for the ecquipment. "he reagents
and supplies will come out of lab's operating budget..

1

1

; 2) Is the Microbiology Analyzer to be linked with the existing equipments to

I fagilitate the laboratory's work flow or it will be stand alone. Should it be

% compatible and be linked, is cost of computer software to be provided at time of

i bhid.

! The one thing that is an absolute requirement in terms of interoperability is with
i the lab's information system. This part is stated on page 2 of the specs .

i "Interoperability with LIS". Vendor will have to ensure that their product can link
: up to ocur LIS computer. If they can answer yes to the requirement on page 2 then

they will not have any problems. I believe the specs do say that they do cover the
costs for the LIS interface with their equipment.

The lab's LIS vendor is CERNER. Most major equipment vendors are
able to link to the CERNER systems.

{ 3) Dimension specification limited to a specific brand or brands: Is GMHA
. limiting the acceptable brand of Mierobiology Analyzer to be considered. Please
' note virtually every equipment manufaturer differ in dimensions.

John took care of the dimensions for me. I took a look at what is
* on the specs. I think the dimensions he put were the dimensions of our
current instrument.
The dimensions aren't necessarily restricted to what is on the specs.
I'm sorry, I didn't catch this before it went out. I took it for
. granted that what was on the specs were okay since John took care of it.

. Ideally, I would like for the instrument to fit our current work space.



te: {Fwd: Bid no. 024-2007, Microbiology Analyzer]

However, if necessary, we'can do minor renovations to fit whatever
instrument we get {i.e. take out over head cabinet space.). The height
that John put in the psecs is too restrictive in my opinion. It should
: be taken out. More important is the vendor meeting our workload
! requirements in terms of the number of tests it can perform more so than
, Space. Instrument size usyally corresponds with the worload numbers.
- Our workload is about medium therefore, the instruments offered are
. usually very similar in size between vendors.
. &

Looking forward to hearing from your office. Please let ugs know in the event of
any concerng regarding the above gueries.
Kind regards,

Eric Canovas
JC Marketing, Inec.

MltnAannyT 1500 AT
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B1D PROJECT NO, GMHA 024-2007

Microtilology
et Company’

GMHA Autoriated Microtilology Analyzer

| .references.

|ce

TS a superior,

e a superior level of customer service and tachnical.support,
“pre-instattation and post-instaliation, to clients as evidence by

mﬂ

e

efer (15 Point)

nd Tunctionality as evidenced by

.Z%Q 1o demonstrate experlise a
‘..m» refefence and resources or organization. (15 Point)

5,
ook

mﬁ_ﬁng Comniittee Panel:
Yohn K. Benavente, Medical Electronic Superintendent:
O_B&»Wnamnmbwn. Laboratory Supervisor:,
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Q As far as you know, was a copy of ‘Mr. Matanane's

letter also sent to JC Marketing?
A I don't know. It shouldn't, though, because JC

Marketing did not propose the same instrument.

Q 50 it was only to these two bidders?
A Yes.

Q That you provided this information?

A Yes.

Q Were these documents considered by you in your
deliberations with respect to the award of the Microbiology
Analyzer contract to MedPharm?

MR. UNPINGCO: We object to that guestion as it
includes on the deliberation privilege of the source selection
committee.

MR. SISON: Deliberation privilege?

MR. UNPINGCO: There is a deliberation privilege,
bﬁt it's your question,

BY MR. SISON: (Continuing)

Q 'So you're not going to answer the question as to
whether these documents were considered with respect to your
deliberations, your personal deliberations?

A It was reviewed. It didn't play -- I just wanted
information on the test cards itself. Our primary focus was
really on the analyzer. I wanted information on the test

cards as a -- additional supportive -- in the event we do get
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MedPharm”

and then she goes on to clarify what the extent of

that letter was.

BY MR. SISON: (Continuing)

Q

The question is simple. Did you look at any cost

information for suppliac and raagente in making your

determination?

A

see it.

knowledgeable about.

As far as the cost, again, it was there because I do

It wasn't ~- it's something that we were

I just wanted to -- more importantly is

knowing whether these vendors can provide these reagents

because that's one thing.

To purchase an instrument, okay,

who am I going to get reagents from, especially in terms of

GMH and us being over here.

Q

Referring you back to J and K, there are specific

cost information that was provided by both vendors --

Q

Yes.

-- with respect to their bids, is that correct?
Yes.

And you saw these documents?

Yes.

Prior to making your award, is that correct?

Yes, yes,

So prior to the protest, before you were made aware

of any protest, you had recommended on August 14 for the award

to go to MedPharm, is that right?
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complete the drawdown. We would have -- it's either use it or

lose it so.

Q I understand. But it was available under the 20067
In fact, it could also be available iwith other future funds
for future years, even 2007, 2008, Eight?

A Maybe not. f
MR. UNPINGCO: Objectién. That cails for
speculation. i

A Yeah.

MR. UNPINGCO: These fﬁnds have certain
requirements attached to each fiscal year that may well change
depending on the projects for which?they're allocated,

A That's right. Grant guidaéce.
BY MR. SISON: (Continuing) _:

Q But for sure you could havé used the funds of 2006
because it was already aliotted for;that time?

A It had beeh approved for 2606.

Q What is the hospital's fiscal year? 1Is it also the
calendar year?

A The NBHPP program fiscal year is not aligned with the
hospital's fiscal year.

Q What is the hospital’'s ~--

A This program is always Iiké a -- I believe a year

behind. So the '0O5 program is really -- for the hospital,

we're already in, I believe, FY06. :The hospital's always --
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GMHA BID 024-2007

]

AUTOMATED MICROBIOLOGY ANALYZER 1orz
DATE TIME ACTIVITY
29-Mar-07 Special order request inftiated by Laboratory Department for 1 Microbiology Analyzer,
18-Apr-07 Funding epproved by CFG & Requisition # R7-7500-1088 assigned.
23-Apr-07 Requisition issued to g buyer for procurement action (Theo).
22-Jun-07 Issued Bid Invitation and Award Packet 024-2007 with Specs; initial submission date of
7/6/07 at 0900 in Cafeteria Conference Room.
30-Jun-07| 11:39 AM|JC Marketing's e-mail requesting clarification on 3 oints.
TS R e A"mmm
acknowledgements received on same day.
5-Jul-07 Request ietter from JMI to extend submission date to 7/13/07.
S-Jul-07] _5:15 PM|Received fesponse from Laboratory to JOM's 6/30 clariflction Istter.
10-Jul-07 Issued Amendment #2 o extend submission date to 7/13/07 @ 0830 am. Per JMI
request; Prospacls acknowledgements received,
11-Jul-07] 10:12 AM|Received further clarification from Bio-Med on response from Laboratory on JCM's
clarifiction letter.
12-Jui-07 Issued Amendment #3 in response to JCM clarifleation request; acknowlegments
racieved,
13-Jul-07 Buyer forwards cover [etier on Bid's public opening; with bid responses to Bio-Med for
evaluation panel review.
17-Jul-07 Received an unsolicited letter from Medpharm to explain the reason why prices were not
provided on reagents at time of big submission & requesting for an interview as aliowed by
the solicitation, :
6-Aug-07} 11:34 AM|E-mall from Laboratory requesting additional information from two bidders on reagent
cards & prices on specific reagent on list provided. Buyer directed to request clarification |
from bidders as requested.
10-Aug-07 The request for Information letter is Prepared an sent to the bidders, as requested by the
panel, '
10-Aug-07|  6:00 PM|Rec'd e-mall from BT Co-ordinator requesting status and need to expedite procurement
due to funding issues.
13-Aug-07] 7:48 AM!Received e-mail message from GMHA's Fedsral funds coordinator issuing a cautionary
note on foederal funding requirements and use.
14-Aug-07 Recsived recommenation of award letter from Laboratory and justification.
17-Aug-07 Award recommendation letter, supporting documents & status letters to bidders, purchase
order_sent {o Hospital Administrator / CEQ for approval & signature,
17-Aug-07 Contract document signed with Medpharm,
17-Aug-07 CFO recertifies funding for 2 units Instead of the original one unit,
17-Aug-07 Received e-mall message from GMHA's BT coordinator on fundin status,
28-Aug-07 Letter from Supply Management Administrator to GFO requesting recertification of funds
to acquire 2 units instead of the original 1 unit (attached to purchase order document),
30-Aug-07| Received JMI's letter requesting a copy of Medpharm's bid submitial, Information
provided as requested. _
31-Aug-07| _3:55 PM|Received JMI's taxed protest fetter dated the same day. ‘ :
4-Sep-07 Issued letter to all bidders concerning the protest & that all actions are stayed unti] protest
is resoived. _ .
4-Sep-07 Notified GMHA evaluation team of the protest and to seek assistance on developing a
: formal GMHA response. . .
5-Sep-07; 11:21 AMReceived nolice from Lab; indicating availability to rmeef & disclss GMHA response.
6-Sep-07 Received Laboratory's response 1o protest,
7-Sep-07 Recelved the Draft GMHA formal response from Evaluation danirgtde Wdsiasad)
10-Sep-07 Received Bio-Med's response o protest.

h
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GMHA BID 024-2007

20F2
AUTOMATED MICROBIOLOGY ANALYZER
11-Sep-07 GMHA's formal response to the protest faxed to JMI and also forwarded to GMHA fegal
for added advise.
14-Sep-07] 9:59 AM|Received JMI's response dated 9/13/07 to GMHA's farmal response letter dated 9/11/07.
20-Sep-07 Drafted and forwarded bid documentation to GMHA Legal Counsel (Mair, Mair, Spade &
Thompson) {or advise.
1-Nov-07] 10:24 AMIReceived additional natice from GMHA BT Coordinator on funding status.
6-Nov-07| - Drafted and forward all documentatian ta GMHA Lagal Councol (Lnpingeo) for advise
after receiving notice from (Mair, Malr, Spade & Thompson) of possible conflict of interest,
15-Nov-07| 7:32 AMIWaming from BT Coordinator on losing funding due io delays.
16885-07 Received advise from GMHA Legal Counsel (Unpingeo) on GMHA'S options.
21-Nov-07 Supply Management Administrator met wlth JM! representatives to attempt to resolve the
protest.
23-Nov-07 Supply Management Administrator requestad meseting with GMHA Legal Counsel
(Unpingeo) to review the Hospital's position.
26-Nov-07 Drafted GMHA's formal response to JMI'g reconsideration request (Unsigned)
27-Nov-07 nal GMHA response to JMI's reconsideration request (signed) & faxed to JMI.
28-Nov-07 Abstract generated on requirement options w/o test cards on offers.
28-Nov-07 The contract is affirmed and a Notice to proceed was issued to Medpharm.
30-Nov-07 Received JMI's hand delivered letter informing GMHA, they will exercise 5@ their right 1o
administrative and Judical review per Chapter 9-103.07.
3-Dec-07 Drafted GMHA letter to Inform Legal Counsel, the Law Office of John S. Unpinco &
Associates and to seek additional advise (unsigned).
11-Dec-07 Received JMI's notice of Appeal to OPA with documents.
12-Dec-07 Received notice from OPA on JMi's appeal being filed.
18-Dec-07 NO FURTHER ENTRY

‘ BECETVED
QFFICE QF /4% & : s‘ lu \UDITOR
PROCTYIGSRAT v - ‘L1
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The Law Offices of John S. Unpingco & Associates LLC BNITL g, L
777 Route 4 e ' _ o
Suite 12B Poeo- C
Sinajana, Guam 96910
Telephone: 671-475-8545
Facsimile: 671-475-8550

OFFICE OF THE PUBLIC AUDITOR

In the Appeal of )
JMI Systems INC. g AGENCY RESPONSE
; Docket No. OPA-PA-07-011
Appellant. )
AGENCY RESPONSE
(GMHA’S ANSWER)

L FACTUAL STATEMENT

GMHA issued a solicitation (GMHA Bid 024-2007) for the purchase of an
Automated Microbiology Analyzer on June 22, 2007. There were three amendments to
the solicitation, the most important one being Amendment No. 3 which was issued on
Tuly 12, 2007. A copy of the Amendment is attached as Exhibit A hereto. The
Amendment was issued in response to JC Marketing’s request for clarification. The

critical portion of the Amendment is paragraph 1 which states that:

“}.  Prices for supplies (panels) are also to be provided at time
" of bid opening or it will be incorporated to the cost of the equipment with

consideration of the estimated 3,000 tests per annum.

In the Appeal of JMI Systems, INC.
Agency Response (GMHA's Answer}
Page ! of 8



The reagent and supplies cost will be separate from the
instrument itself.”

Nowhere in Amendment 3 were bidders instructed to include a price for reagent and
supplies on their bids. A copy of the page entitled, “Guam Memorial Hospital Authority
Bid Specifications” is attached as Exhibit B.

In the bid specifications sheet there is only one item listed on which a unit price
(bid price) was to be completed. The item listed was “1. Automated Microbiology
Analyzer”. There was no separate line entry for reagent and supplies. Similarly, with the
“Bid Offer” page attached hereto as Exhibit C.

Amendment 3 plainly and clearly instructs bidders to not include the price of
reagent and supplies in ‘their bid price for the Automated Microbiology Analyzer.

Amendment 3 did not say when the prices of the reagent and supplies were to be
submitted.

"The General Terms and Conditions Sealed Bid Solicitation & Award Section did
state the provisions that were applicable to this bid. Among the provisions checked as
being applicable were Section 7 “All or None” Bids, Section 10 “Bidders Prices” and
Section 25 “Award, Cancellation and Rejection”.

The “Project Description” of the solicitation states that: “The hospital is looking
to secure a source for one new automated microbiology analyzer to replace its current
equipment”. Section 1 (1) of the Scope of Services under the heading “Supplies” does
refer to the provision of “reagent and supplies for a minimum of 3,000 tests per year for
use with the Microbiology Analyzer” but provides no description of the types of reagents
and supplies or the types of tests to be performed.

Sealed bids were received from three bidders: JMI Medical Systems, Inc.
(hereinafter referred to as “IMI”), JC Marketing and Medpharm, Medpharm’s bid for the
Automated Microbiology Analyzer for option 1 was $79,328.00. Its optien 2 bid was
$69,528.00. Medpharm did not submit a bid on reagé‘nts and supplies. JMI’s bid for the
Analyzer for Option 1 was $145,000.00 and for Option 2 was $189,950.00 which

In the Appeal of IMI Systems, INC,
Agency Response (GMHA s Answer)
Page 2 of 8



included the cost of reagents and supplies. JC Marketing submitted a bid for $90,200.00
on the analyzer only.

As the test card information (reagent and supplies) provided by JMI and
Medpharm were not descriptive enough to determine whether the test card being offered
were the test cards currently being used by GMHA,; and, as the Automated Microbiology
Analyzer being proposed by both bidders used a variety of test cards, GMHA. requested
price quotes from both bidders on the specific test cards to be used by GMHA. JMI’s
proposed price was $259.20 per box of cards for all three specific cards. Medpharm’s
price was $92.51 per box. _

Based on the bid prices submitted, the bids from JMI and J.C. Marketing were
rejected as being too high. As Medpharm’s bid met the specification requirements,
Medpharm was the successful bidder.

JMI then protested prior to award being made on August 31, 2007. The protest
was denied. JMI then filed a Request to Reconsider on September 13, 2007. GMHA
issued its decision letter on November 27, 2007 wherein GMHA decided to award the
contract to Medpharm for the Automated Microbiclogy Analyzer and to reject all bids for
reagent supplies. In this letter GMHA also determined pursuant to GMHA 9-101.05 that
- the award of the contract without delay was necessary to protect the substantial interests
of the hospital. A copy of the November 27, 2007 letter is attached as Exhibit D. Three
work days later, a contract was awarded to Medpharm for the Analyzer only.

On November 30, 2007 IMI informed GMHA by letter that it “will exercise its
right to administrative and judicial review”. On December 12, 2007, JMI filed its appeal
with the Office of the Public Auditor, GMHA now submits this Answer to JMI’s appeal.

II. THERE WERE NO ERRORS OF FACT OR GROUNDS FOR
APPEAL.

GMHA respectfully submits that GMHA’s award of the contract to Medpharm
was not erroneous as a matter of fact or law. GMHA comectly determined that
Medpharm was the lowest responsive bidder. And, there is sufficient legal and
contractual authority for GMHA to reject the postion of the bid regarding “supplies™.

In the Appeal of JMI Systems, INC.

Agency Response (GMHA's Answer)
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III. LEGAL ARGUMENT

A, The “reagents and supplies” portion of all bids were nonresponsive.

Nowhere in the solicitation and its amendments were the specific types or
descriptions of “reagents and supplics” set forth. Amendment 3 cleatly does not describe
them as it, in pertinent part, only directed that the prices for reagents and supplies not be
included in the price of the Automated Microbiology Analyzer. Equally important is the
fact that the Analyzers proposed by both Medpharm and JMI utilize a variety of test cards
(supplies). The description of “supplies” in Section 1 (1) of the Sco;ﬁe of Services in the
solicitation gives little information. The fact that neither the bid specification sheet nor
thé “Bid Offer” page had no separate line for “reagent and supplies” further contributed
to the ambiguity. Thus, the solicitation’s specification with respect to the “reagents and
supplies” was ambiguous.

Despite the ambiguity in the specifications, JMI nonetheless‘ proposed a price on
reagents and supplies. Unfortunately, the reagents and supplies proposed by JMI were
different from what was needed by GMHA. GMHA was then faced with two bids. One
bid (Medpharm’s) did not propose a price on “reagent and supplies” while the other bid
(IMI’s) proposed a price on “reagents and supplies” that were not needed by GMHA.

As the two bids were both partially non-responsive, as the primary purpose of the
solicitation was to procure an Automated Microbiclogy Analyzer {see “Project
Description” in the solicitation), and as the federal funding to be used to purchase the
Analyzer was about to expire GMHA did the most logical and prudent thing to do.
GMHA rejected the “reagents and supplies” part of the bids. 2 GAR § 3115 {d)(2)(a)
gives legal authority for the rejection of part of bids submitted. It states that “after
opening but prior to award, all bids or proposals may be rejected in whole or in part when
... the head of a Purchasing Agency determines in writing that such action is in the
territory’s best interest for r'iagsons including, but not fimited to, ... ii) ambiguous ot
otherwise inadequate specifications were part of the solicitation™. This provision is alse l
found in 26 GAR § 16316 (d)(2)(a). The instant case precisely fits the intent, purpose

In the Appeal of JMI Systems, INC.
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and function of 2 GAR § 3115 (d)(2)(a) and 26 GAR § 16316 (d)(2)(a). Thus, reliance
on these statutory provisions is most appropriate.

B. It is in GMHA’s Best Interest to Award a Contract to Medpharm

One does not remedy a mistake by committing a far worse mistake. JMI's goal in
this protest is to be awarded a contract for the Automated Analyzer and its proposed
“reagents and supplies”. A comparison of JMI’s description of the supplies it proposes to
furnish (which is found in its bid) and GMHA’s description of the supplies it seeks
{which is in its August 10, 2007 letter and was submitted as Exhibit D by JMI) shows that
the descriptions are starkly different. For GMHA to purchase supplies it does not need is
a terrible waste of government funds.

Moreover, as federal funding is involved in this procurement, there wili be
accountability to the U.S. Government. The U.S. Government has little tolerance for
fraud, waste and abuse, It has adequate staffing and funding to enforce its programs
designed to investigate and prosecute waste such as would be the case here if GMHA
wetre to award this entire procurement to JML

Next, it is in the best interests of GMHA to award a contract just for the analyzer.
The federal funds to be used to purchase the analyzer were about to expire. Given the
constant funding shortages and problems faced by GMHA this opportunity to purchase
vital diagnostic equipment cannot be missed. It is in the best interests of not only GMHA

but the entire community of Guam that the analyzer be purchased.

C. JMI’s Proposal for “supplies” did mot comply with what was
requested.

JMI in this appeal contends that its proposal for supplies complied exactly with

what was requested. This is absolutely untrue. A look at JMI’s desctiption of its
proposed supplies is quite telling. JTMI’s supplies as stated in its bid were: -

in the Appeal of JMI Systems, INC.
Agency Response (GMHA 's Answer)
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“Start up kits for Vitek 60 Systems:
Compose of 40 test/grm + and ~

2 box — GNI (20 cards/box)

2 box — GNS (20 cards/box)

2 box — GPI (20 cards/box)

2 box — GPS (20 cards/box)

Supplies for the 3,000 test/annum:
150 kits for 1D-GNI/GP1
150 kits for sensitivity — GNS/GPS”.

In the solicitation under the heading “Supplies” are the following descriptions:

%],  Provide reagent and supplies for a minimum of 3,000 tests
per year for use with the Microbiology Analyzer.

2. Vendor must be able to meet the delivery schedules for
supplies as specified by Laboratory Administrator upon award of contract.

3. Vendor must ensure that supplies delivered are those of the
latest release from manufacturer with sufficient outdates for the needs of
the laboratory.”

Nowhere are the “reagents and supplies” specifically described in the solicitation. In
fact, the specifications are truly ambiguous, so how can JMI honestly contend that their
proposal for supplies complies exactly with the specifications? GMHA has been quite
forthright in stating that its specifications were indeed deficient.

GMHA reviewed the “supplies” proposed by JMI and determined that these
“supplies” were not the test cards needed by GMHA. In its August 10, 2007 letter,
GMHA set forth the specific descriptions as to the test cards (supplies) GMHA needed.

Its destriptions are as follows: '
“},  Gram Positive Susceptibility Test Cards
AST-GP63 (22101)
AST-GP66 (22175)

In the Appeal of JM1 Systems, INC.
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2. Gram Negative Susceptibility Test Cards
AST-GN20 (22184)
AST-GNO07 (22006)

3. Streptococcus Pneumoniae Susceptibility Test Cards
AST-GP65 (22149)

Even a cursory comparison between what JMI was proposing as “supplies” and what
GMHA stated in its August 10, 2007 letter leads to the inevitable conclusion that
GMHA'’s needs are different from what JMI wants to provide to GMHA. GMHA has
been acting in good faith in this procurement.

D. There is a Conflict between Two Provisions of the General Terms and
Conditions of the Solicitation That Can Be Resolved.

Paragraph 7 of the General Terms and Conditions of the solicitation states as
follows:

“7.  ‘All or None’ Bids. By checking this item, the Government
is requesting all of the bid items to be bidded or none at all. The
Government will not award on an itemized basis ... .”

Paragraph 25 of the General Terms and Conditions of the solicitation states as
follows: '
“25. Award, Cancellation and Rejection: Award shall be made
to the lowest responsible and responsive bidder, whose bid is determined
to be the most advantageous to GMHA and the Government, taking into
consideration the evaluation factors set forth in this solicitation. No other
factors or criteria shall be used in the evaluation: The right is reserved as
the interest of 'the Government may be required to waive any minor
irregularity in bids received. The Hospital Administrator shall have the
In the Appeal of JM Systems, INC.
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authority to award, cancel or reject bids, in whole or in part for any one or

more items if he determines it is in the public interest ... .” (Emphasis
added).

Under paragraph 25, GMHA can unquestionably reject bids in part. As there is an
obvious conflict between paragraphs 7 and 25 such a conflict is nonetheless legally
resolvable. There is a principle of contract law interpretation which states that: “Where a
repugnancy is found between clauses, the one which essentially requires something to be
done to effect the general purpose of the contract is entitled to greater consideration than
the other”. 17A Am. Jur. 2d Contract'§ 384 citing International Union of Operating
Engineers v. J.A. Jones Construction Co., 240 8. W. 2d 39 (Ky. 1951).

The primary purpose of this solicitation is clearly to procure an Automated
Microbiology Analyzer. (See “Project Description” in the solicitation). The paragraph of
the General Terms and Conditions which effectuates this purpose far more than
paragraph 7 is paragraph 25. Accordingly, paragraph 25 is entitled to greater deference
and should be foliowed.

The procurement laws of Guam allow the application of the above-described
contract interpretation principle. 5 GCA § 5002 states that the “principles of law and
equity, including the Uniform Commercial Code, the law merchant ... shall supplement”
the Guam Procurement Law. Thus, the rejection of the “reagent & supplies” part of all
the bids submitted is legally permissible and should be allowed.

In conclusion, GMHA has not committed errors of law and/or facts in rendering
its Decision on JMI’s protests and the award of the contract to Medpharm. There is a
factual and legal basis for all of GMHA’s actions. GMHA therefore respectfully requests
that its Notice of Decision be upheld.

Your kind attention and consideration in this matter are greatly appreciated.

Dated this 28™ day of December, 2007.

+ The Law Offices of John S. Unpingco &

Assoﬁes, LLC

S Unpingco, Esq.
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Guam Memorial Hospital Authority

Aturidat Espetét Mimuriat Guahan

iy

)
FTeath

L

850 GOV. CARLOS CAMACHO ROAD
OKA, TAMUNING, GUAM 96911
TEL: 647-2444 or 647-2330
FAX: (671) 649-0145

- July 12, 2007

AMENDMENT #3
FOR
~ GMHA Bid 024-2007

Automated Microbiology Analyzer

This amendment is being issued in regards to JC Marketings clarifications:

1.

Prices for supplies (panels) are also to be provided at time of bid opening or it will be
incorporated to the cost of the equipment with consideration of the estimated 3,000 tests
per annum.

The reagent and supplies cost will be separate from the instrument itself.

-1s the Microbiology Analyzer to be linked with the existing equipments to facilitate the

laboratory’s work flow or it will be stand alone, Should it be compatible and be linked,
is cost of computer software to be provided at time of bid.

The one thing that is an absolute requirement in terms of interoperability is with the
lab's information system. This part is stated on page 2 of the specs "Interoperability
with LIS". Vendor will have to ensure that their product can link up to our LIS
computer. The specs do say that they do cover the costs for the LIS interface with
their equipment.

The current Lab's LIS vendor is CERNER which most major equipment vendors are
able to link to the system.




3. Dimension specification limited to a specific brand or brands. Is GMHA limiting the
acceptable brand of Microbiology Analyzer to be considered. Please note virtually every
equipment manufacturer differ in dimensions.

As per specifications indicated on the bid

W
DANIEL C. MATANANE
Adruinisirator Supply Management

Acknowledgment of Receipt: Return acknowledgment to fax number 649-3640

Company

Print Name

Signature Date



GUAM MEMORIAL HOSPITAL AUTHORITY

BID SPECIFICATIONS
Description -
Quantity Unit UnitPrice  Extension
1. Automated Microbiology 1 each
Analyzer

Specs: Comments:

* See bid specifications attached

APPROVED EQUAL BIDDING ON:

MFG: : - + Reference Products or Equivalent: |
MAKE: : - Manufacturer
]giRAND:
. ' | ‘Model .
PLACE OR ORIGIN: . :
DATE OF DELIVERY:

{GUAM) AFTER RECEIPT OF PURCHASE ORDER.




BID OFFER

TOTAL BID AMOUNT: $

BID BOND AMOUNT: §

{15% of Total Bid Amount)




Guam Memorial Hospital Authority
Aturidat Espetat Mimuriat Guahan

850 GOV. CARLOS CAMACHO ROAD
OKA, TAMUNING, GUAM 86913
TEL: (671) 647-2444 or 647-2330

FAX: (671) 649-0145

November 27, 2007

Mr. Rey M. Vega

General Manager

IMI Medical Systems, Inc.
125 North Marine Drive
Tamuning, Guam 96913

RE: JMI Protest Letter dated August 31, 2007 and its Request to Reconsider dated
September 13, 2007 on GMHA. Bid No. 024-2007

Dear Mr. Vega,

The Guam Memorial Hospital Authority (GMHA) has carefully reconsidered its
decision regarding your protest letter dated August 31, 2007. In your protest letter, you
alleged that Medpharm’s proposal did not comply with the solicitation as Medpharm was
nonresponsive as it did not submit a price for reagent supplies in its bid. Whereas, your
company did.

The solicitation’s project description indicated that GMHA was seeking to
procure an Automated Microbiology Analyzer. Indeed. both Medpharm and JMI
correctly submitted bids or prices for the analyzer. The problem was with the bids or
prices for the reagent and supplies. Amendment No. 3 sought to address this issue, but,
Amendment No. 3 was ambiguous in that it did not state what reagents and supplies were
to be obtained. This was critical as the respective analyzers proposed by Medpharm and
IMI could utilizer a number of different test cards. Thus, GMHA had a situation where
Medpharm did not propose a bid or price on the teagents and supplies, but, JMI proposed
a bid on prices on reagents and supplies different from what was needed by GMHA.
Neither of these fulfills GMHA’s needs.

Yet, GMHA’s need for the analyzer itself is critical and its ability to procure one
. in the future is very dubious due to funding constraints. Therefore, pursuant to GMHA 9-
101.05, 1 have determined that the award of the contract without delay is necessary to
protect the substantial interests of the hospital.® Furthermore, under paragraph 25 of the
solicitation’s General Terms and Conditions. I have decided that it is in the best interest
of GMHA and the public to cancel the portion of the solicitation concerning the reagent
and supplies and to reaffirm the Hospital's previous award to Medpharm for the
microbiology analyzer.

(Tt



2 GAR § 3115 (d)}(2)(a) also gives legal authority for the rejection of part of the
bids submitted. It states that “after opening but ptior to award, ail bids or proposals may
be rejected in whole or in part when ... the head of a Purchasing Agency determines in
writing that such action is in the territory’s best interest for reasons including, but not
limited to, ... ii) ambiguous or otherwise inadequate specifications were part of the
golicitation”. See 26 GAR § 16316(d)}(2)(2).

‘While the solicitation contains an “all or none” provision in paragraph 7 of the
-General Terms and Conditions, this is not dispositive in this case. Paragraph 25 of the
General Terms and Conditions which allows partial acceptance or rejection comes after
that paragraph. "Where a repugnancy is found between clauses, the one which essentially
requires something to be done to effect the general purpose of the contract is entitled to
greater consideration than the other.” 17A Am. Jur.2d Contracts § 384 citing
International Union of Operating Engineers v. J.A. Jones Const, Co., 240 S.W.2d 39 (Ky.
1951). As the primary purpose of the solicitation was to procure the analyzer and as
paragraph 25 essentially carries out this purpose, paragraph 25 is therefore entitled to
greater deference. 5 GCA § 5002 states that “the principles of law and equity, including
the Uniform Commercial Code, the law merchant ... shall supplement” the Guam
Procurement Law. )

Tn sum, the award of a contract for the procurement of an automated microbiology
analyzer is made to Medpharm. The bids for reagent supplies are all rejected.

Please note that you have the right to administrative and judicial review of this
decision pursuant to Chapter 9 - 103.07.

Sincerely,

A D s

PeterJohn D. Camacho, M.P.H.
Hospital Administrator / CEO



