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COMES NOW Z4 Corporation (“Z4”) who submits its Grounds for Appeal
to the revocation of its award in the Invitation for Bid No: GPSS IFB 008-2009 (Re-Bid).

INTRODUCTION

The Alternate bid of Eons Enterprises Corporation (“Eons™) was properly
rejected because it failed to fully explain the bid amount for the materials and services
offered in the Alternate bid; and accordingly, Z4 was properly awarded the bid for
Invitation for Bid No: GPSS IFB 008-2009 (Re-Bid) (the “IFB™). The General Services
Agency (“GSA”) lacked the authority to revoke the award and issue it to Eons. Therefore,
the Office of the Public Auditor (the “OPA™) should enforce the award of the IFB to Z4,

for the following reasons.




FACTUAL BACKGROUND

On August 6, 2009, the Guam Department of Education (“GDOE”) issued a
“Bid Status” and notified Z4 that it was the lowest and responsive bidder to the Bid and
stated that “after further review of the bid documents, the award is made to the lowest
most responsive and responsible bidder,” which was recommended and approved for Z4.
(Emphasis added). See Exhibit 3. This document also instructed Z4 to obtain a
Performance Bond for the project. /d.

Also on August 6, 2009, the GDOE issued a “NOTICE TO PROCEED” to
Z4, which stated that “as agreed, you are hereby notified to commence work on the above
contract on August 10, 2009 and you are to complete all work in the contract within 180
days.” See Exhibit 4, (emphasis added). Both the Bid Status and the Notice to Proceed
were signed by the “Administrator, Supply Management” for the GDOE. See Exhibits 3
and 4.

Thereafter, based upon the representations of the GDOE, 74 began
performance on the contract pursuant to the NOTICE TO PROCEED. On August 13,
2009, Alpha Insurers approved the application of Z4 for the Performance/Payment Bond in
the amount of $810,000.00. See Exhibit 4. The issuance of the bond was subject only to
the issuance of underwriting documentation by Z4. /4 On August 14, Z4 informed the
GDOE that its Performance Bond had been approved and simply requested additional time
to submit the bond. See Exhibit 6.

On August 20, 2009, officials from Z4 met with officials from GDOE and

Taniguchi Ruth Makio Architects (“TRMA™), among others, and discussed and planned
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further performance. See Exhibit 5. On August 20, Z4 applied for a building permit and
plan review with the Department of Public Works of the Government of Guam. /d On
August 21, Z4 consulted with the Guam Environmental Protection Agency (“EPA™) to
determine the environmental impact and the actions required by the Guam EPA for the
project. /d. On August 24, Z4 applied for a permit with the Guam Fire Department for the
project and said permit was approved and paid for on August 26. Id
On August 6, 2009, Eons submitted a “Request for Re-Evaluation” to the
GDOE. Eons’ request was denied on August 14, because Eons “failed to explain the
reasoning behind the offering of the Alternate Bid.” See Exhibit 7. Thereafter, on August
28, Eons submitted an appeal of this decision on its Request Jor Re-Evaluation to the OPA.
In its appeal, Eons submitted an explanation highlighting the distinctions
between its Alternate and Basic bid. See Exhibit 8. However, Fons did NOT claim that
this document was submitted at the time of the bid opening. Id. Thus, based on
information and belief, this explanation was not submitted with its bid to the GDOE.
Further, in its appeal, Eons itself acknowledged that the GDOE awarded the
Bid to Z4. Id  On September 14, 2009, Eons withdrew its appeal “based on the
representation of GSA/DOE [sic] that no award has been made.” See Exhibit 9. The OPA
made no determination that the award to Z4 was in violation of Guam’s procurement law.,
On October 9, 2009, GSA issued a “revised” Bid Status rejecting Z4’s bid
and recommending the IFB be awarded to Eons. See Exhibit 10, On this same date, GSA

informed 74 that the Notice to Proceed is null and void. Jd



On October 15, 2009, Z4 submitted its Bid Protest challenging the
revocation of its award of the IFB. See Exhibit 11. On October 29, GSA issued its first
denial of Z4’s Bid Protest. See Exhibit 1. Also on October 29, 74 submitted the Statement
of Roque Alcantara, which held that Eons failed to submit an explanation with the
Alternate bid. See Exhibit 12. On November 3, GSA issued a second denial letter and
refuted the statement of Mr. Alcantara. See Exhibit 2.

ANALYSIS
L

EONS’ ALTERNATE BID FAILED TO COMPLY
WITH THE IFB

In its Bid Protest, Z4 claimed that the GDOE correctly rejected Eons’
Alternate bid because the Alternate bid did not comply with the IFB. Specifically, Eons
did not fully explain the products, materials, and/or services offered in the Alternate bid.

GSA denied the Bid Protest of Z4 and found that Eons® “alternate bid
contained the [explanation] documents at the time of bid opening.” Exhibit 2. However, a
review of Eons Alternate bid will demonstrate that the Alternate bid failed to comply with
the IFB because it did not fully explain the cost savings offered in the Alternate bid.

A. Paragraph 9 of the IFB Required a Full Explanation of a Bid

In paragraph 9 of the General Terms and Conditions, the IFB permitted the
submission of a Basic bid and an Alternate bid. However, paragraph 9 clearly required
both the Basic and Alternate bid to provide a full explanation of the supplies, materials,

equipment, and/or specified services offered, as follows:



The Government will consider not more than two (2) (Basic
and Alternate) item prices and the Bidder shall explain fully
each if supplies, materials, equipment, and/or specified
services offered comply with specifications and the product’s
origin. Where basic or alternate bid meets the minimum
required specification, cost and other factors will be
considered. Failure to explain this requirement will result
in_rejection of the bid. [Exhibit 3, 99] (Emphasis in
original).

According to the terms of the IFB, Eons Alternate bid was to include an explanation that
fully explained the “supplies, materials, equipment, and/or specific services offered” and to
ensure they complied with the specifications, including the “product’s origin.” The IFB

clearly stated that any failure to fully explain the Alternate bid “will result in rejection of

the bid.” /d

The IFB required a full explanation of the services offered in a Basic and
Alternate bid for a good reason: the agency must be able to determine whether the services
and products offered comply with the specifications.  Bids that do not supply the
information required by the IFB must be rejected, especially where bidders are instructed

that non-compliance is grounds for rejection. See In the Appeal of Dick Pacific Co.. Ltd..

Appeal No. OPA-PA-07-007 (upholding the rejection of bid that did not comply with the
requirements of the solicitation where bidder was expressly warned that failure to supply
information is grounds for rejection).

B. Eons Alternate Bid Failed to Fullv Explain its Alternate Bid

Primarily, multiple parties reviewed and evaluated Eons’ Alternate bid and

found that the Alternate bid failed to fully explain the terms of the Alternate bid.



1. Taniguchi Ruth Makio Architects Held that Eons Alternate bid
Contained Insufficient Information

On July 16, 2009, Mark Ruth from TRMA reviewed the Alternate bid
submitted by Eons and the Basic bid submitted by Z4. Concerning Eons® Alternate bid,
Mr. Ruth noted that “in many cases, the catalog material provided is incomplete, not
translated into English, or otherwise inadequate for the level of review required for
approval” See Exhibit 14. Moreover, Mr. Ruth found that Eons failed to submit adequate
information, or the explanation was not in English, for 8 of the 13 products evaluated. No
such finding was made concerning Z4’s Basic bid.

2. Roque Alcantara Twice Held that Eons F ailed to Fullv Explain
the Alternate bid

Roque Alcantara, the former Supply Management Administrator for the
GDOE, reviewed all bids submitted in response to the IFB. See Exhibit 12. During the
initial review of Eons bid, Mr. Alcantara found that Eons submitted a Basic and Alternate
bid; however, he noted that Eons did not submit an explanation for the terms provided in
the Alternate bid. Id Accordingly, he rejected the Eons’ Alternate bid due to this failure,
as it was expressly required by the IFB.

As per the request for re-consideration submitted by Eons, Mr. Alcantara
again reviewed the bid submitted by Eons. See Exhibit 7 and 12. During this second
review of Eons bid, he again could not locate an explanation for the Alternate bid.
Therefore, Mr. Alcantara found that Fons failed to explain the terms of the Alternate bid as

required by the IFB.



3. The Alternate Bid Lacks a Materials Column

Paragraph 9 also requires the bidder to fully explain each price for the
materials and equipment and whether they meet the specifications of the IFB. Eons’
Alternate bid fails to identify any materials offered. Moreover, the Alternate bid lacks any
information on the price of the materials or equipment, and whether such materials or
equipment meets the specifications of the bid. See Exhibit 15. The Alternate bid only
offers pricing of “Labor”. The failure of Eons’ to: (1) specify the price for the materials
and equipment; and (2) to indicate whether such materials and equipment meets the
specifications justify the rejection of its Alternate bid, as expressed in the [FB.

4, The Alternate Bid Failed to Indicate the Origin of the Products

As stated above, paragraph 9 of the IFB mandates bidders who submit an
Alternate bid to submit information regarding the “origin of the product[s]” for the items in
the bid. A quick review of Eons’ Alternate bid reveals that it failed to note the origin of
each and every product in the bid. /d. Eons’ failure to provide the origin of the products in
its Alternate bid, justifies the rejection of the bid, as expressed in the IFB.

C. Eons Failed to Explain the Differences Between its Two Bids

A cursory review of Eons’ Basic and Alternate bids will reveal numerous
differences in the pricing of services and materials between the two bids. See Exhibits 15
and 16. Moreover, it is clear that there is no written explanation describing the differences
of the materials and services offered in Eons® Basic and Alternate bids. Frankly, there are

too many unexplained differences to address here. As stated above, there is some
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information attached to the bids; however, TRMA held that this information was
insufficient for the majority of the materials.

Most glaring, Eons’ Alternate bid has drastic reductions in the price of
labor; however, Eons doesn’t even attempt to explain or otherwise justify the difference in
the pricing for these services, as required in Paragraph 9. The OPA should take pause and
question how Eons could offer such savings in the Alternate bid for the same projects
described in its Basic bid. Accordingly, the OPA should find the GDOE properly rejected
Eons’ Alternate bid because it did not comply with the IFB.

As stated below, Eons and GSA claim that the Alternate bid contained an
explanation (the “Explanation™). However, even if this is true, the Explanation fails to
fully explain all the supposed costs savings for all items offered in the Alternate bid.

II.

GSA CLAIMS EONS SUBMITTED THE

EXPLANATION; HOWEVER, EVEN IF IT WAS

SUBMITTED AS PART OF THE IFB, THE

EXPLANATION WAS INSUFFICIENT

In the October 29, 2009 denial letter, GSA claims that Eons® “alternate bid
contained the [explanation] documents at the time of bid opening.” Exhibit 1. However,
both TRMA and Mr. Alcantara claim that there was no sufficient explanation for the terms
in the Alternate bid. See Exhibit 14. In its appeal to the OPA, Eons submitted an
explanation (the “Explanation”), See Exhibit 8 and 17; yet significantly, Fons did not
claim that the Explanation was submitted at the time of the bid opening. See Exhibit 17.

Moreover, the evidence will show that the Explanation was NOT submitted with Eons’

Alternate bid at the bid opening. On information and belief, Z4 maintains that the
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Explanation was submitted by Eons for the first time with its appeal to the OPA; and thus,
the Explanation was tardy.

Nonetheless, even if the OPA finds that the proffered Explanation was
submitted with the Alternate bid, for whatever reason, the Explanation is plainly
insufficient to explain the cost savings offered in Eons’ Alternate bid. As noted above,
there are numerous differences in Eons’ Basic and Alternate bid. While the Explanation
does offer additional information regarding certain materials and equipment, if fails to
fully explain all services and materials offered in the Alternate bid, as follows:

A. Eons Fails to Account for Savings of $105,702.60 in the Alternate bid

Primarily, the Explanation only submits information on “major items”. See
Exhibit 8. Eons’ Alternate bid is $269,479.60 lower than its Basic bid. See Exhibits 15
and 16. However, the Explanation submitted by Eons only provides an explanation for the
cost savings of totaling $163,777.00. See Exhibit 8. Accordingly, the Explanation fails to
account for and explain the basis of the cost savings for materials and services totaling
$105,702.60. Without a proper explanation, the GDOE cannot verify such savings, or
verify whether Eons’ Alternate bid complies with the specifications of the IFB.

B. The Explanation Fails to Fully Explain the Alternate Bid

As stated above, there are numerous reductions in the pricing of materials
and labor in Eons’ Alternate bid. While the Explanation did provide additional
information regarding certain materials, the Explanation failed to fully explain many items

offered in the Alternate bid. For the sake of economy, we will only discuss two items.



Particularly puzzling for example, is “Item B2” of Eons’ Alternate bid.
According to Eons’ Basic and Alternate bids, Item B2 is to “clean and paint all interior and
exterior walls, exposed conduits, concrete gutters and structures.” /d For this item, the
total unexplained savings offered in the Alternate bid is $26,560.00. See Exhibits 15 and
16. Somehow, the Alternate bid offers a reduced pricing for labor of nearly $15,000.00. It
is difficult to imagine how Eons® Alternate bid could offer such savings for labor on the
same project.

In addition, for the same item, B2, Eons’ Alternate bid quotes additional
savings of over $10,000.00, without any mention of this item in the Explanation. See
Exhibit 8. Finally, the Explanation states that the “paint” is the “same bas[ic] an[d]
alternate materials.” /d. Therefore, it is impossible to determine whether Eons can
actually offer such cost savings, and whether the materials and services offered in the
Alternate bid comply with the specifications of the IFB.

Likewise, for “Item F4” to “provide roll-up door at existing wall opening”,
the Alternate bid offers savings of $10,000.00. However, there is no mention of this
product in the Explanation. Eons did submit some information regarding the product;
however, as noted by TRMA, the information is not translated in English. See Exhibit 14
and 18. Accordingly, TRMA stated that for this “Substitution, inadequate information
submitted to determine construction and if will meet windload. Assume is unacceptable.”
Exhibit 14,

Thus, even if the OPA finds, for whatever reason, that the Explanation was

originally submitted with the Alternate bid, the Explanation fails to explain the cost
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savings in the Alternate bid. This type of bidding practice should not be encouraged; and
thus, the OPA should affirm the rejection of Eons’ Alternate bid.

C. The Tardyv Explanation Demonstrates the Failures of the Alternate Bid

The Explanation is insufficient to fully explain all the prices offered in the
Alternate bid; however, it does demonstrate what was required by the IFB. The tardy
Explanation is the best example of the type of information that should have been submitted
by Eons in the Alternate Bid. For example, the Explanation states: (1) the origin of the
materials, which were not indicated in the Alternate bid; and (2) the differences in
materials, which was also not indicated in the Alternate bid.

Eons tardy Explanation demonstrates that Eons knew what was required by
paragraph 9, because Eons submitted some of the required information in the Explanation.
However, the Explanation still only provided the required information for some of the
materials in Eons’ Alternate bid, and the Explanation failed fo explain the differences of
labor.

A side by side comparison of the tardy Explanation and the Alternate bid
will easily demonstrate the failures of the Alternate bid to “explain fully” all of the
materials and services offered in the Alternate bid.

I11.

ALL INTERESTED PARTIES AGREE THAT THE IFB
WAS AWARDED TO Z4, EXCEPT GSA

GSA largely supported its denial of Z4’s bid protest by claiming that no
award was made to Z4. However, this issue is rather un-debatable, as the GDOE, Eons,

and 74 all hold that an award was made. Most disturbing, in its denial letter on November
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3, 2009, GSA submitted documents containing statements that the award was, in Sfuact,
made to Z4. See Exhibit 2. GSA’s claims that the no award was made demonstrates bad
faith. Accordingly, the OPA should affirm the award of the IFB to Z4.

A, All Interested Parties Agree That the Award was Issued to Z4

In the November 3, 2009 denial letter, GSA supported the denial of Z4’s
Bid Protest with a memorandum written on October 29, 2009, by a procurement official of
GDOE. In the memorandum, the official stated, among others, that:

After inputting the information on the requisition and

making the award to Z4, ] chose not to print the Purchase

Order because I was waiting for Z4 to provide me a

Performance Guarantee Bond ten days after notification of

award . . . [Exhibit 19], (emphasis added).

There is only one reasonable interpretation of this statement: the award was
made to Z4. Period. Moreover, even if this statement was not enough, Eons itself stated
that “On August 6, 2009, the [GDOE] awarded the Oceanview Middle School
Gymnasium Repairs Contract to Z-4 Corporation . . . See Exhibit 17, (emphasis added).

In support of this finding, Eons attached the Bid Status, mentioned below.

B. The Bid Status Awarded the IFB to Z4

The original Bid Status noted that “award is made to the lowest bidder,”
which was determined and approved to be Z4. See Exhibit 1. Thus, this document
effectively awarded the IFB to Z4, without further action by Z4, including the submission
of the performance bond, as noted in section “E” below. Nonetheless, even if the Bid

Status is not considered an “award”, the Notice to Proceed certainly would be.
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C. The Notice to Proceed Should Be Considered an Award

The Notice to Proceed issued by the GDOE further notified Z4 that it was
awarded the contract; moreover, the GDOE actually instructed 74 to begin performance.
See Exhibit 4. The Notice to Proceed instructed Z4 that: “as agreed, you are hereby
notified to commence work on the abové contract on August 10, 2009 and you are to
complete all work in the contract within 180 days.” Id, (emphasis added). In sum, this
document contained all the material terms for the contract, including: (1) term, (2) date for
completion, (3) date for commencement of performance, (4) contract price, and (5)
remedies for breach. /d. Based on the four corners of this document, the GDOE issued an
award of the Bid to Z4.

D. By the Terms of the IFB, the Bid was Awarded to Z4

The IFB provides that an “award issued to the lowest responsible bidder
within the specified time for acceptance as indicated in the solicitation, results in a
binding contract without further action by either party.” Exhibit 20, 923. Accordingly,
Z4 was not required to submit the performance bond to complete the award, because no
“further action” was required. See section “E” for further discussion regarding this bond.

Furthermore, under the terms of the IFB, the “Administrator, Supply
Management [of the GDOE] shall have the authority to award, cancel, or reject bids, in
whole or in part.” Exhibit 20, §23. Both the Bid Status and the Notice to Proceed were
issued and executed by the Administrator, Supply Management of the GDOE. See
Exhibits 3 and 4. Thus, this individual was authorized to award the Bid to Z4 on behalf of

the GDOE and did, in fact, award the IFB to Z4.



E. The Performance Bond Was to Be Submitted at Executzon of the
F ormal Contract, NOT at the Award

GSA argues that since Z4 did not submit a performance bond, there was no
award. See Exhibit 1, p. 2. In support of this argument, GSA cites the Department of
Education Procurement Regulations and the Guam Procurement Law.

However, both of these statutes actually negate GSA’s argument because
both specifically require the submission of the performance bond at the time of execution
of the contract, not the award, as follows: (1) “the performance bond shall be delivered . .
. at same time the contract is executed,” Department of Education Procurement
Regulations Section 5.3.1.1 (emphasis added); and (2) “the following bond or security
shall be delivered to the Territory and shall be become binding upon the execution of the
contract,” 5 G.C.A. § 5304 (emphasis added). Therefore, according to both sections cited
by GSA, the performance bond shall be delivered at the execution of the contract, NOT at
the time of award.

Therefore, the OPA should affirm the award of the IFB to Z4.

IV.

EONS CANNOT ENFORCE ITS AWARD BECAUSE IT
HAS UNCLEAN HANDS

The Guam Procurement Law requires all parties involved in the
procurement of territorial contracts to “act in good faith.” 5 G.C.A. § 5003. Here, GSA
has demonstrated bad faith during this appeal by making misrepresentations to Eons and
the OPA. In addition, Eons unreasonably acquiesced to the actions and misrepresentations

of GSA and dismissed its appeal, before the OPA could determine that the award to 74
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was proper and could not be set aside. Therefore, Eons cannot enforce the award of the
IFB to itself because it has unclean hands, as follows:

A. GSA Misrepresented that No Award Had Been Made; and Eons
Unreasonably Acquiesced

On September 16, 2009, counsel for Eons submitted a letter indicating that
it would withdraw its appeal before the OPA. See Exhibit 9. In the letter, counsel stated
that it was withdrawing the appeal “based on the representation of GSA/DOE that no
award has been made.” Id As stated above, this misrepresentation contradicts internal
memorandum of the GSA which indicated the “making of the award to Z-4”, and the clear
and unambiguous Notice to Proceed and Bid Status awarding the IFB to Z4.

No rational argument can support the position of GSA; and Eons cannot
deny it knew the award was made to Z4, because Eons itself instructed the OPA that the
award had been made to Z4. GSA acted beyond its authority by representing that no award
had been made, because an award cannot be revoke absent lawful justification.
Accordingly, GSA acted in bad faith to secure the dismissal of Eons’ appeal; and Eons
acquiesced to the unlawful actions of GSA. Finally, due to withdrawal of the appeal, the
OPA was unable to examine the procurement record to determine whether the award to Z4
violated the procurement law, which it did not.

B. GSA Misrepresented to the OPA that it Would Cancel the IFB; and
Fons Unreasonably Acquiesced

On September 16, 2009, the OPA issued its Order of Dismissal and
dismissed the appeal of Eons regarding this IFB. See Exhibit 21. In the Order, the OPA

indicated that it was dismissing the appeal due to the representations of GSA that GSA was
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going to cancel the IFB. Id. Obviously, GSA did not cancel the IFB; and moreover, even
if GSA wanted to cancel the IFB, it cannot do so without valid justification under the
Guam Procurement law. Eons unreasonably acquiesced to this misrepresentation and
knew, or should have known, that GSA lacked the authority to cancel the IFB because
there was no valid justification to do so.

C. Eons has Unclean Hands and Cannot Enforce its Award

Public contractors are presumed to operate with knowledge of the relevant
laws constraining procedural and substantive discretion and the authority of officials with
whom they deal, and where applicable provisions are not followed, any agreements entered
into are unenforceable. 73A C.J.S., Public Contracts § 8. A public agent cannot bind his
or her principal agency by entering into a contract which is ultra vires, even though the
public body for which the agent purports to act may have clothed the agent with apparent
authority. See Id. A contractor must ascertain whether a public contract complies with the
procurement laws. See /d. Finally, a contractor cannot invoke the principle of estoppel to
aid in the enforcement of an invalid contract. Id

As a public contractor, Eons is presumed to operate with the knowledge that
GSA had made a lawful award to Z4, and GSA cannot simply revoke the award or cancel
the IFB. A simply inspection of the bid documents would reveal that GSA had properly
awarded to IFB to Z4, and GSA could not simply cancel the entire IFB. Further, it was
unreasonably for Eons to dismiss its appeal because it Jnew that the award had been made
to Z4, as Eons represented this to the OPA. Therefore, Eons knew that GSA was acting

beyond its authority.
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Eons unreasonably acquiescence to GSA and dismissed its appeal. As such,
the OPA could not reach the merits of the award to Z4. If the OPA has examined the
procurement record, it would have likely found that the award to Z4 was proper and could
not be set aside. Accordingly, Eons cannot enforce its award of the IFB. To do so, Eons
would have to evoke the principle of estoppel and request the OPA to ratify the
unauthorized acts of GSA. However, the laws of equity do not work this way. “That who
seeks equity must do equity.” 30A C.I.S., Equity § 100. Eons has unclean hand because it
unreasonably relied on the misrepresentations of GSA to avoid a possibly negative
decision by the OPA. Eons cannot profit from the misrepresentations of GSA; and thus,
Eons cannot enforce its award because it has unclean hands. Accordingly, the OPA should
confirm the award of the IFB to Z4.

CONCLUSION

The GDOE validly awarded the IFB to Z4 as the lowest responsible and
responsive bidder. GSA had no authority to revoke this award. Therefore, the OPA should
affirm the award of the IFB to Z4. In the alternation, the OPA should hold GSA to its
representation codified in the Order of Dismissal and cancel the IFB.

Dated this 12% day of November, 2009.

MAIR, MAIR, SPADE & THOMPSON, L.L.C.
Attorneys for Appellant Z4 Corporation

P

AARON R. JACKSON

P0O98131.ARJ
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October 22, 2009
C MAIK, MAIR, SPADE

Aaron R. Jackson, Esq. ar "Ef';:é:;z;;g; Ve

Law Offices

Mair, Mair, Spade & Thompson, L.L.C.

238 A F.C. Flores Street

Suite 801 DNA Building

Hagatna, Guam 96910

Re:  Protest — Invitation for Bid No.: GPSS IFB-008-2009 (Re-Bid)
(Oceanview Middle School Gymnasium Repairs)

Dear Mr. Jackson:

Hafa Adai! This is to acknowledge receipt of your protest letter that was lodged on 15
October 2009 reference to Bid No.: GPSS IFB-008-2009 for the Oceanview Middle
School Gymnasium Repairs.

Based on our factual evaluation of the issues raised on the protest letter our response is as
follows:

Issue A:

You stated: The Bid was awarded to Z-4. The [FB provides that an “award issued to the
lowest responsible bidder within the specified time for acceptance as indicated in the
solicitation”, results in a binding contract without further action by either party. The
original Bid Status noted that “award is made to the lowest bidder,” which was
determined to be Z-4; and thus, this document effectively awarded the Bid to Z-4,
without further action by Z-4. Moreover. even if the Bid Status is not considered an
“award” the Notice to Proceed certainly would be considered such.

Response:

On 06 August 2009 the Guam Department of Education (GDOE) issued a Bid Status to
Z-4. Although the Bid Status issued to Z-4 noted the award is made to the lowest most
responsive and responsible bidder, it further stated that it was a recommendation for
award.

The Bid Status issued by GDOE also requested that Z-4 submit a one-hundred percent
(100%) performance bond no lather than August 14, 2009 which was never submitted by
Z-4, but instead Z-4 requested for an open ended extension to submit performance bond.

EXHIBIT 1
COMMITTED TO EXCELLENCE
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Pursuant to Department of Education Procurement Regulations Section 5.3.1.1
Performance Bond “General” it states in part: “...The performance bond shall be
delivered by the contractor to the Department at the same time the contract is executed.
If a contractor fails to deliver the required performance bond, the contractor’s bid shall
be rejected....” In addition, Pursuant to SGCA Chapter 5 §5304 Contract Performance
and Payment Bonds. (a) When Required; Amounts, states in part: * When a construction
contract is awarded in excess of Twenty-Five Thousand Dollars (25,000), the following
bonds or security shall be delivered to the Territory and shall become binding on the

parties upon the execution of the contract:”

Therefore, it is the understanding of the General Services Agency/GDOE that an award
has not been made to Z-4, because a performance bond has not been submitted by Z-4.

Issue B:

You stated: In reliance of GDOE’s award of the contract, Z-4 began performance on the
contract. As noted above, Z-4 began securing the necessary permits for the project,
consulted with various governmental agencies to determine the necessary actions for
completing the project, and met with GDOE officials to further discuss performance. Z-
4’s reliance on the contract caused it to incur costs which are above and beyond those
reasonably expected to be incurred with the preparation of a bid. Z-4’s reliance further
demonstrates that the parties understood that an award had been made.

Response:

On page GP-4, number 9: Preconstruction Conference states: “After award of the
contract, but prior to commencement of any work at the site, meet with representatives of
the Contracts Office to discuss and develop a mutual understanding relative to the
administration of the safety program, preparation and submission of shop drawings and
other submittals, scheduling, programming and prosecution of work. Contact GPSS
Contracts Office to arrange a schedule for this conference.”

The Contracts Office stated on page GP-4 number 9 is the Procurement Office. Based on
our review of the minutes prepared it did not indicate any staff from the Contracts Office.
There is no evidence in the procurement file that the Contracts Office (Procurement
Office) scheduled any preconstruction meeting with Z-4. As a seasoned bidder with the
government of Guam bids, Z-4 should know better than to begin work or any discussions
prior to receiving an award.
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Therefore, Z-4 should not have conducted meetings or acquired any permits or clearances
without first submitting a one-hundred percent (100%) performance bond in exchange
with an approved purchase order or a contract approved by the Governor of Guam.

Issue C:

You stated: Valid grounds do not exist to rescind the award of the Contract because
Eon’s bids were properly rejected. You further stated that Eon’s appeal to the OPA
contained an explanation for the price submitted in the Alternate Bid: however, based on
information and belief, this explanation was not submitted with the original Bid and
should not be given consideration. Thus, the GDOE properly rejected the Alternate bid
of Eons. Accordingly, the GDOE did not violate the procurement law of Guam in its
award of the contract to Z-4 and this award should not be rescinded.

Response:

The GDOE procurement office erroneously disqualified the alternate bid submitted by
Eons. It is evident that the GDOE procurement office erroneously disqualified the
alternate bid submitted by Eons which is shown on the memorandum provided by the
acting manager, Facilities Maintenance dated 27 July 2009 that both the alternate bid
submitted by Eons and the basic bid submitted by Z-4 could complete the project as
required.

GDOE did not issue an award to Z-4. The GDOE was waiting for a performance bond to
be submitted by Z-4. On 14 August 2009, the GDOE received a letter from Z-4
requesting for an open ended extension to submit a performance bond. The GDOE
eceived a letter from Alpha Insurers indicating that the performance bond was approved
however issuance of the bond policy is subject to submission of required underwriting
documentations by Z-4. The fact remains that Z-4 never submitted a performance bond
to GDOE prior to 16 August 2009 when the stay of procurement was issued.

Your protest letter indicated that Eons submitted an explanation to their alternate bid after
the bid opening, is false. Based on my review of the procurement files and after
consultation with the GDOE buyer supervisor, the alternate bid contained the documents
at the time of bid opening.
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On 27 July 2009 a memorandum from the acting Facilities Manager, indicated on the
memorandum that the alternate bid submitted by Eons is lower than the basic bid
submitted by Z-4 and that both Eons and Z-4 believed that both Eons and Z-4 could
complete the project as required. It is evident that the procurement office of GDOE
incorrectly notified Z-4 as being the lowest responsive and responsible bidder.

Although GSA recognizes that on 27 July 2009 the GDOE acting Facilities Manager
documented that both the alternate bid of Eons and the basic bid of Z-4 were able to
complete the project requirement, the GSA on 25 September 2009 issued a memorandum
to the acting manager, Facilities Maintenance Division to reevaluate the alternate bid
submitted by Eon’s. Again, on 07 October 2009 the GSA received a response from the
Facilities Maintenance that the alternate bid submitted by Eons met the specifications of
the bid.

On 08 October 2009 GSA issued a Notice of Intent of Possible Award to Eons and also
indicated on the notice that all materials shall comply with the Technical Specifications at
no additional cost during construction stages of the project, Eons concurred.

Please be advised that pursuant to the Guam Department of Education Procurement
Regulations Section 5.3.1.1., and the SGCA Chapter 5 §5304 both the regulations and
the statute requires that the bidder ghall submit a one-hundred percent (100%)
performance bond prior to execution of a contract.

Therefore, it is the understanding of the GSA/GDOE that an award was not issued to Z-4
and that the GDOE incorrectly rejected the alternate bid submitted by Eons as being the
lowest responsive and responsible bidder.

Issue D:

You stated: Under the procurement law of Guam, an award of contract may be canceled
or revised only when the procurement officer, after consultation with the Attorney
General, determines that the proposed award is in violation of law. Moreover, the GSA’S
attempt to revoke the award is insufficient to terminate the award of the contract to Z-4.
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Response:

Again, it must be noted that an award cannot be made until the bidder submits a one-
hundred percent (100%) performance bond. Therefore. it is the understanding and
position of GSA that consulting with the Office of the Attorney General 1s not required at
this time since no award has been issued to Z-4.

Issue E:

You stated: Even if there was a violation, the award of contract to 7Z-4 should be
affirmed. It is in the best interests of the GDOE to affirm the award because Z-4 has
already begun performance of the contract, including obtaining the proper permits and
planning performance of the project with third parties.

Response:

Again, Z-4 should not have proceeded with preconstruction meetings or acquiring
permits without an award and most importantly Z-4 is aware that they have not submitted
the performance bond as required by the regulations and statute. The Z-4 being 2
construction company should be fully aware that a contract shall not be issued without
providing a one-hundred percent (100%) performance bond as required by law.
Therefore, it is the position of GSA that 7.4 has not been awarded a contract for GPSS
TFB-008-2009 and neither, the government nor GDOE is liable for any cost incurred by
Z-4.

Please note that by correcting the bid award based on the evaluation dated 27 July 2009
and the reevaluation dated 07 October 2009 by the acting manager of Facilities
Maintenance that the alternate bid submitted by Eons met the requirements of the bid and
that a savings of $80.901.50 is in the best interest of the territory and the GDOE.

Therefore. the Revised Bid Status dated 09 October 2009 (the GDOE procurement
incorrectly disqualified the alternate bid submitted by Eons) issued to 7-4 is sustained;
the GSA letter dated 09 October 2009 to Z-4 indicating that the Notice to Proceed dated

06 August 2009 is null and void is sustained; GDOE is not responsible to pay for any
costs incurred by Z-4 relative to GPSS TFB-008-2009 since no award was made to Z-4.
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It is the final determination of this office that your protest is without merit based on our
factual evaluation that the alternate bid submitted by Eons Enterprises is the lowest
responsive and responsible bidder as also noted by the Manager, Facilities Maintenance

Division.

Upon receipt of this notice you are notified of our final determination and that you have
the rights to seek administrative or judicial review within the confines of the law.

Sincerely,

) /} 13 #
o

;f
CTAUDIA 5. ACFALLE
Chief Prpcurement Officer

e

cc: Attorney General, Office of the Attorney General
Superintendent, Guam Department of Education
Legal Counsel, Guam Department of Education
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GENERAL SERVICES AGENCY

Camacho

Department of Administration
Government of Guam
143 Route 1 Marine Drive, Piti, Guam 96915
Tel: 477-8836-8 » Fax Nos.: 472421714207

Cctober 28, 2008

aron R. Jackson

aw Offices

Mair, Mair, Spade & Thompson, L.LC
238 a.f.c Flores Street

Suite 801, DNA Building

Hagatna, Guam 36810

™

e

Re: Bid Protest for Invitation for Bid No.: GPSS IFB-008-2009 (Re-Bid)
(Oceanview Middle Schoo! Gymnasium Repairs)

Dear Mr. Jackson:

Buenas Yan Hafa Adail Thisis to acknowledge receipt of your letter dated 29 October 2009 submitting
additional information discovered during your investigation, specifically the statement written by Mr.
Rogue A. Alcantara.

Attached is a copy of 2 memorandum 10 file written by Albert Garcia, Buyer Supervisor Il, from Guam
Department of Education (GDOE), dated August 28, 2009. According to the statement written by Mr.
Garcia, it was he and Ms. Edith pinaula from GDOE that were present during the bid opening of GPSS
IFB-008-2009. No other GDOE representatives were present during the bid opening.

in addition, attached is another memorandum to file written by Mr. Garcia on 28 October 2008, that he
sddressed the concern about Eon’s alternate bid to Mr. Roke Alcantara and the response from Mr. Roke
Alcantara was “the invitation for bid did not aliow for an alternate bid” therefore, did not meet

explanation requirement. Based on the statement made by Mr. Garcia, Mr. Alcantara was aware of the
alternate bid submitted by Eon’s which indicated on the top of the page “alternate bid”.

Attached is @ copy of a memorandum dated 16 July 2008, written by Taniguchi Ruth Makio Architects
(TRMA) that indicates the subject matter to be “Bid Submittal Evaluation”. in the context of the
memorandum you will notice that Mr. Mark Ruth indicated “We have reviewed the product submittal
provided by the two “low” contractor bidders. The low “hasic bid” is Z4 Corporation and the |
“slternate bid” is Eons Corporation” This memorandum further proves that Eon's alternate bid

73

’

=

)
did

contain the product specifications of Eon's alternate bid.

acting Facilities Manager, Mr. Billy Cruz addressed a memorandum to the
ministrator, Procurement and Supply, which at the time was Mr. Roke Alcantara. In the context of

the memorandum Mr. Cruz indicated “Jt is noted that the Alternate Bid amount of Eons Enterprise COTE.
- )

fo

+han the lowest basic bid amount cubmitted by Z4 Corporation, however the method of award

COMMITTED TO EXCELLENCE EXHIBIT 2

. .. L Michael W. Cruz
(Ahensian Setbision Hinirat) 11 Governor



for these bids is dependent on your office. Furthermore, based on the assessment of the existin
manpower and financial capability of these contractors, it is our belief that they could complete th
project as required. (Refer to attached copy). Therefore, | am quite surprised of the written statement
made by Mr. Roke Alcantara dated 29 October 2009. The statement of Mr. Alcantara is unfounded
based on factual evaluation of the procurement records for GPSS IFB-008-2000.

It is important to understand that even the acting Facilities Manager, GDOE recognized and noted on his
memorandum dated 27 July 2009 that Eon’s alternate bid was lower than the basic bid amount
submitted by Z-4 Corporation. Throughout the procurement records you will find factual documents
indicating that Eon’s alternate bid was actually evaluated by both the TRMA and the acting Facilities

Manager.

—

herefore, the allegations made wherein Eon’s failed to submit an explanation of their alternate bid at
h of bid opening is not true. Based on the statement made by the Buyer Supervisor I, Mr. Albert
arcia Eon's did submit the explanation for their alternate bid at the time of bid opening but was
hallenged by Mr. Roke Alcantara who then erroneously disqualified Eon’s alternate bid submittal.

o
T
L

ot
[43]
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Please be advised that upon receipt of this notice you are notified of the final determination of this
office and that your protest is without merit based on factual evaluation of the procurement file for
GPSS IFB-008-2008.  You are hereby notified that you have the rights to seek administrative or judicial
review within the confines of the law.

Sincerely,

Chief Procurement Qfficer

cc: Attorney General, Office of the Attorney General
Superintendent, Guam Department of Education
Legal Counsel, Guam Department of Education



August 28, 2009
Memorandum to File
From: Buyer Supervisor II
Subject: Correction of award
Reference:  IFB 008-2009

This memo to file is to correct the procurement error made in regards to the evaluation of bids
submitted on June 24, 2009,

Published bid opening date was June 24, 2009 at 10:00am in which 4 bids were submitted. During
the bid opening it was noted that Eon’s Enterprises were the only Bidder’s that submitted a Basic Bid
and Alternative Bid. Please note that in attendance of the bid opening, were myself, one (D
procurement staff for tabulation as required, and the representatives of Bidder’s. )

Upon evaluation of the bids that were submitted, at the time, it was determined that 74 Corporation
be awarded the bid, being the lowest bidder. Eon’s Enterprises requested for reconsideration of the
evaluation and award because they had submitted an Alternate Bid, but was rejected for failing to
explain their Alternate Bid Offer.

After further review, it was determined that during the bid opening, Eon’s Enterprises did in fact
submit and had given the full explanation as to the breakdown of the offer to their submittal of their
Alternate Bid as stipulated in the requirements of the bid, therefore, making a justifiable request for
reconsideration of the award.

After consultation with the GS A on the clarification of such Justification, I, therefore, stand corrected
and am making this official statement and that no coercion has been taken to validate the award.

)

ecommendation for the award be made to Eon’s Enterprises.

7
. N
ALBERT G. GARCIA



Memorandum to File

From: Buyer Supervisor I

Subject: Response to action taken on award

Reference: [FB 008-2009

On June 24, 2009, the aforementioned reference opened as schedule at 10:00 am.

There were four bids that were submitted and accepted prior to the bid opening date/time as
scheduled, namely:

Loyal Pacific

ZA4 Corporation

Eon’s Enterprises

HUBTEC International Corp.

e

In attendance of the bid opening, a representative from each Company was in attendance except for
Loyal Pacific Corp., inclusive of attendees were Procurement Personnel (Al Garcia, Buyer
Supervisor IL, Edith Pinaula, Buyer II) as required.

Upon completion of the Bid Opening. each company representative was asked to initial by their
company name for verification.

After further review, the first recommendation for award was to Eon’s Ent., who had submitted the
Basic bid and a alternate bid price with the actual breakdown and that the award be made on the
alternate bid price, however, when it was brought to the attention of the Administrator, Supply
Management. he indicated that it was unacceptable because we never asked for an alternate bid p rd ce.
Upon Ver**”ica':ion on the General Terms and Conditions, Item #9, titled, “Bidder’s Price™ was
marked off. It states in part, “The Government will consider not more than two (2) (Basic and
Alternate) item prices and the Bidder shall explain fully each price...”

o
s

jas} CL [l

In addition. he also stated that, “He reviewed the documents and that they don’t meet
ifications.” Furthermore, after inputting the information on the requisition and making the award
to Z4, I chose not to print the Purchase Or der because [ was waiting for Z4 to provia

o
"3
(¢4
O,
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Taniguchi Ruth Makio Architects

MEMORANDUM

To Mr. Rod Traya

Company Buam Public School System

ce v

From Nark Ruth

Date v July 16, 2009

Subject Oceanview Gymnasium Renovation,

Bid Submittal Evaluation

Dear Rod,

We have reviewed the product submittals provided by the two “low” contractor bidders. The
low “basic bid” is Z4 Corporation and the low “alternate bid" is Eons Corporation.

Each bidder submitted catalog data for products they propose use. The attached chart
compares the submitted products by the two contractors. Only those products submitted by
one or the other of the two contractors are discussed; for products not submitted, it is
assumed that the contractor intends to comply with the specification.

The following are general comments:

a. Most of the substitutions are for products made in China or Taiwan. [f there is a buy-
American clause in the GPSS front-end documents, they would not qualify.

b. Several substitutions are proposed by both the Z4/basic bid and Eons/alternate bid.

C. In many cases, the catalog material provided is incomplete, not translated into English,
or otherwise inadequate for the level of review needed for approval. To assist GPSS in
their bid evaluation, we have reviewed the information that was provided and indicate in
the Comments columns whether we assume the product is acceptable or unacceptable.
These are preliminary judgements and we must reserve the right to disapprove a full
submittal when it is made.

d. These submittals are not sufficient for “construction” submittal approval. Because our
specification is based for the most part on U.S. products, during construction we will
only review information provided in English, using English units of measurement, and
meeting the U.S. testing standards specified. As such, the burden is on the contractor
to obtain information to prove his product is a valid substitution and make a proper

construction submittal.

Returned herewith are the submittal files you provided.

HAProecis\GP3S A-EvOceanview MS\BIDwwrogucicompanson, 08 wpd

Guam - Northern Mariana Islands ~ Micronesia
P.O. Box £A, Hagatha , Guam 96832 - 100 Cliff Business Center
671/475-8772 « Fax: 671/472-3381 » email: arch@traguam.com
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OCEANVIEW MIDDLE SCHOOL GYM RENOVATION

ABSTRACT OF BIDS
BASIC BRID

CONTRACTOR  AMOUNT | REMARKS

| Z4 CORP. | $810,000.00 | For Technical Evaluation

 HUB TEC $ 868,000.00 Same

_LOYAL PACIFIC CORP. | $899,970.00 ‘ Same |

_EONS CORP. | $998.578.10 Same

i .‘ | i
|
* | !

ALTERNATE BID

| CONTRACTOR AMOUNT | REMARKS |

ﬁ ’ |

| | i j

| Z4 CORP. ' NO BID i

| HUB TEC | NO BID 5

 LOYAL PACIFIC CORP. | NO BID f

 EONS CORP. | $729.098.50 | For Technical Evaluation

I |

}
| |
: |

Note: Designer’s assistance is needed for Technical Evaluation.



FACILITIES AND MAINTENANCE DIVISION
GUAM DEPARTMENT OF EDUCATION
P.0. BOX DE
Hagatiia, Guam 96932
Telephone: (671) 475-0611 thru 8

Nerissa Bretania-Underwood . Ph. D.
. . : 72-7 BILLY P. CRU.
Superintendent of Education Fax: (671) 472-704¢ Acting Manage(:Z
July 27, 2009
MEMORANDUM
To: Adminstrator

Procurement and Supply

From: Manager JUL 27 2009 |
P
ﬁ% ke 7, sitrin ».«-nf,r}m
-5 Tuss. o
\\f Hn:, Z»,‘{/‘Ex &;?‘:..:

Subject: Oceanview Middle School, Gvmnasium Repairs
GPSS IFB No. 008-2009

Returning herewith are bid documents for the above project with our findings/comments
as follows:

a. As to the administrative bid documents required, four (4) bidders basically
complied with the requirements (subject to your final evaluation/ decision).

b. Based on their documents submitted and based on previous services
with these contractors, the three (3) except for Hub Tec International
CO”:)orati n, had been doing projects directly with the Guam Department of
Education and performance had been “Satisfactory”.

¢. For Basic Bid, Z4 Corporation, submitted the lowest bid amount among the
four (4) contractors, and Eons Enterprise Corporation, was the only one that
submitted both Basic Bid and Alternate Bid.

It is noted that the Alternate Bid amount of Eons Enterprise Corp. is lower than
the lowest basic bid amount submitted by Z4 Corporation, howpvm the method
of award for these bids is dependent on your office. Furthermore, based on the
assessment of the existing manpower and financial capability of these

contractors, it is our belief that they could complete the project as required.



Also attached herewith are the comments of TRMA (A& E who prepared the
Technical plans and Specifications) on the catalogue or material brochures which
contractors intend to use if awarded this project. According to TRMA, these are
just preliminary judgements and these submittals are not sufficient for
“sonstruction’ submittal. Final construction submittal will be required of

\/OAAEI&CLOI once award 1S maade.
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GFFICE OF SUPPLY MANAGE
GUAM DEPARTMENT OF EDUCATI

Manual P.L. Guerrere / Adminismation Building !
2nd. Floor, Stite B-202
Hapvie, Gnam 96332
Trlephone: (671) 300-1581
~ Fox: (671} 4725001 Salvalgre 27, Sgmbellur
Nerbee Sresaia-Shaftr, FhD. 2 e, Finanes el Admintorativ Sorvicnt
Snperinmndtent of Fduosion
Rogque A, £lemire

Admintsgraior, Supph Monagent

BID STATUS

August 06, 20(

N

7-4 Corporation

P.0O. Box 23543

(IMF, Guam 96921
Tel:  (671) 898-4855
Fax: (671) 649-0322

At Armendo Aragon

Reference:  Oceanview Middle School Gymnashun Repeirs
Formal Bid: GPSS IFB 008-2009 (Re-Bid)

Dear Mr, Aragon,

Buenns Yan Salutdas, The following information is provided for your pemsga and is the evahuation
rosults of the sforementioned reference. :

After further review of the bid documents, the award is made o the lowestmpst responsive and
responsible bidder.

Recommendation for award: 7~4 Corporation
P.0. Box 23343 !
GME, Guarn, 96921
Tel: (671) 898-4855
Fax: (671) 649-0322
Total Bid Award: $810,000.00

Please be advised that this shall serve 8s notice for you w subimit & Performagee Guarantce Bond as
sripulated in the original bid document in the amount of BIGHT HUNDRED THOUSAND AND
NO CENTS (#810,000.00) on or before Augmst 14, 2009 by the Close of 1ness Day (5:00PM).

Please sckmowledge reesipt of this document and reruem via fox to At A (guvia, Buyer Superviser I
at 4725001,

Should you have any guestions of concoTs regarding this matter. please de fot hesitate or feel froe 10
esll me at 300-1581. |

1
i

Senceroment,
R
% A~
ROQUE A. ALUANTARA
Administrator $?pp1y Management
Ackuowiedge Recsipt e i
DA = |
Nzme: (3gn/Print) it
Wk G A |
Dare Time: !

EXHIBIT 3




OFFICE OF SUPPLY MANAGEMENT
GUAM DEPARTMENT OF EDUCATION
Manuel F.L. Guerrero / Administration Building
2nd. Floor, Suite B-202
Hagdtna, Guam 96932
Telephone: (671) 300-1581
Fax: (671) 472-5001

Roquie A Alcantara
Nerissa Bretania-Shafer, Ph.D. Administrator, Suppl Management
Superintendent of Education

July 30, 2009

MEMORANDUM

To: Administrator, Supply Management
From: Buyer Supervisor 1

Subject: Analysis and Recommendation

Reference: Oceanview Middle School Gymnasium Re%s .
© Formal Bid: GPSS IFB 008-2000("/ @~ /)

Referenced bid was published in a local news print media on Thursday, June 04, 2009 with an opening date
on Wednesday, June 24, 2009 at 10:00am.

Twenty (20) prospective bidders acquired the bid invitation packages, however, only Four(4) submitted their
offer, namely:

[ Loyal Pacific

2. 74 Corporation

3. Fons Enterprises

4. HUBTEC International Corporation

Eons Enterprises submitted a primary and alternative bid, however, it is noted that items offered are of
foreign products therefore, allowing for 15% increase for evaluation purposes only extending their offer
above the bid price otfered from Z4 Corporation.

After further review, contirmation on 10% Bid Guarantee Bond for all prospective bidders are qualified,



OFErCE OF SUPPLY MANAGEMxLNT
GUAM DEPARTMENT OF EDUCATION
Manuel F.1. Guerrero / Administration Building
2nd. Floor, Suite B-202
Hagdtiia, Guam 96932
Telephone: (671) 300-1580
Fax: (671) 472-5001

Roque A. Alcantara
Administrator, Supply Management

Nerissa Bretania Underwood, Ph.D.
Superintendent of Education

August 6, 2009

NOTICE TO PROCEED

To: 74 Corporation
P.O. Box 23543
GMF, Guam 96921
Tel:  (671)649-8121
Fax: (671)649-5737

Project Name: Renovation of Oceanview Middle School Gymnasium
Contract Number: GPSS IFB 008-2009  PO#200901666
Contract Amount: $810,000.00

Gentlemen:

Hafa Adai, As agreed, you are hereby notified to commence w rk on the above contract on August 10,
2009 and you are to complete all work in the contract withinSO alendar days. The completion date of this
project is February 5, 2010 with a warranty period of one (1) year.

Should you fail to complete the project on the completion date, you will be assessed Liquidated Damages of

$400.00 per calendar day, as stated in the contract.

In case of unforeseeable delay, you are required to notify the Guam Department of Education Procurement
Office in writing. Please acknowledge receipt of this document and return faxed acknowledgment to our

e . 1 UL 5 DU JUNU: PO DRSO SPRETIRaTEE | I SVCVR e NRTEZORE oo Cheatld vnit have
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A Friendly Atmos ;lezbg with @ Professional Attitude

Date: August 13,2009

Mr. Rogque A.Alcantara

Administrative Supply Management

Office of Supply Management. Guam Department of Education
2" Bloor Suite B-202,M.L Guerrero Adm.Building
Hagatna,Guam 96910

Re: Z-4 Corporation
Performance and Payment Bond
Project: Oceanview Middle School Gymnasium Repairs

Dear Mr. Alcantara,

Pursuant to the request of Z-4 Corporation, please be advised that their application for issuance o f
Performance/Payment Bond on above reference project in the amount of'§ 810,000.00 were e approved.

Issuance of the bond policy is i subject to submission of required underwriting documentations by Z-4
Corporation as stated in our letter of approval forwarded to their company.

Should vou have other question regarding this matter, please feel free to call me al this numbers;
472-388 ) 472 §804-05.

~

Yogz‘s t,mlyf/zﬁ%/’ g

e

ey A\
,./:Z///,Q/: 4:’/”,7 / 2/:15;(;-»..._%,
Victor De ®oea
EVP
7O A
LLA

fg. 123 Archbishop Flores St., Hagatna, GU ¢
www, alphainsurers.com

el (671) 472-8804/05, 477
Inhainsurers.com

Dededo Branch: in A-One Shoe Qtore Bldg.
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74 CORPORATION

P.0 BOX 23543, BARRIGADA
GUAM, 96921

TEL. No.: 646-0874

PROJECT: OCEANVIEW MIDDLE SCH OOL GYMNASIUM REPAIR

SUBJECT: MINUTES OF MEETING (CIP CONFERENCE ROOM)

ATTENDEES:
1. Mr. Cedric Cruz TRMA
2. Mr. Billy Cruz DOE
3. Mr. Rod Traya - DOE
4. Ms. Lynda Hernandez OMS
5. Mzg. Cheryl Gumabon OMS
6. Mr. Julisis Nucum Z4 Corp.
7. Mr. Pete Valencia 74 Corp.
8. Mr. Armando Aragon 74 Corp.
ITEM NO. DISCUSSION ACTION TAKEN
| 74 Corporation will submit project progress schedule and schedule of Noted
values while building permit is o1 process. Project progress schedule
is base on August 20, 2009 date and we will revised once the bldg,
permit issued.
5 74 will visit the site and draw a plan for the installation of safety fence Noted
and submit to TRMA for approval. This is to ensure the safety of the
students and public during construction period.
1. 74 Corporation can’t start any activity until the building permit was Noted
released which is expected by September.
4. Ms. Cheryl Gumabon, OMS Principal, is asking the completion of the Noted
project which is 180 calendar days.
5 All transaction is through TRMA 1n regards of the Oceanview Middle Noted
School Gymmnasium Repalr Project and Mr. Cedric Cruz is the main
point of contact.
6. 74 will give update for building permit while 1s on process and forward Noted
to TRMA., Mr. Cedric Cruz.
7. Existing trash bins around the Gymnasium will be relocated to give Z4 Noted
Corporation an access during construction period.
¢ Next meeting will be at the jobsite and schedule after the issuance of

AUGUST 20, 2009, 9:00 AM



building permit.
9 Mr. Cedric Cruz recommends that Contractor’s submittals are numbered Noted

consecutively starting #1.

Meeting Ad_’}bm‘ned at 10:00 PM.

ot
ja)
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BUILDING PERMITS & INSPECTION SECTION
APPLICATION FOR PERMIT & PLAN REVIEW

BUILDING SAFETY
4 15 NO ACCIDENT

puk;!ic works Tl

Government of Guam

-/ - s
LN A0 &G
Application Number: / “)/) ; cr ':_,:MALZ_,__W,M,__,

IMPORTANT: Applicant must complete all items in sections 1, 11, 11, 1V Permit Number:

LOCATION OF BUILDING

LOCAHON e \ ,gfi)w ,,,,,,,,,,,,,, Mfﬁp“g ‘/Ti &MM@Eomng District ,MEMLMWIV

LSRR

{No) (Street
T LT P Uy and T —————— [ ——
(Cross Steal) | o) # (Qross Streat)
Subdividlon ————— ,#wﬂ_,.wwwﬁv_‘mg.ffﬁ_l‘_ﬁww . Block e lotSize ——
TYPE AND COST OF BUILDING ( (9 l 'T/ e
A. Type of Building " Group Ocoupancy | B “Type of Comstuetion w""mwﬁﬁiﬁ;iu'éﬁw B
[} new Building [} Retaining Wall (Zl/Repatr
f
{1 Foundation Only (X oter R — — ) pemotished JgfL\ é \M/’ 7< 20'
] sheti Only L Add Y Reconstructed - T Bimension of 6&]&}@”~ ‘‘‘‘‘‘
) rence wat L) Ater {1 Relocated
B. Ownership
[} private individual, corporation, non-profit institution. aic.) L] public (Federal, State, of Local Government)

c. COST Nonresidential - Describe in detail proposed use of bulidings, e.g., food processing plant,

machina shop, laundry puilding at hospital, elementary school, secondary school, college,
parochial school, parking garagse for department store, rental offica building, office building
al industrial plant. 1fuse of existing building is being changed, enter proposed use. ‘

algctiical | . . . . . . . o o0 T R W\) \/l@,\) WJQD Lfi SC’AQCTDLW ,,,,,,,,,

plumbing | . . . . .- e s T . U A s AT S e - AR < =

heating, aif conditioning . . . . . . T \( f\\mb&w\ "P,@HM

Costof Improvements . . . . . . - [

other (elevator, elc.) . . . . . . - [ ——

TOTAL COST OF IMPROVEMENT % (z ;)O f ®(D : & [ — ,#M,,,,,w_mmﬂ,v,_,__,_,__mw_,_m,._v__ﬂ“_ﬁ,A ____________ —
[

D. PROPOSED USE - (For swrecking” most recent use)

Resldentlal Non-Residential ) office, bank, professional

2 one tamily 1 Amusement, Recrsational ) Public utility

— - . - 7

[} Two or more families L Garage {3 church, other religious Ef%rhool ibrary, other aducational




BUILDING SAFETY
1s NO ACC!DENT

Governmem of Guam

5090

Application Number: .

BUILDING PERMITS & INSPECTION SECTION
APPLICATION FOR PERMIT & PLAN RE\/\EW

o — e
TO BE FlLLED

Flood Control

[
Electrical
HpCe
S

ﬁ ”_—.,,,—__,«,,,‘_,_,A_A

Highway Encroa(,hmont

e

S
ﬂ\ghts of Way

Trafflc Engmpenng

T

Vi ZON\NG PLAN EXAM\NI\T\DN RECORD TO BE E‘QhEﬂBY D,LE”_._,M [

T /7. - T’”‘ e T g —— S -
/.._..,,,,..M.-.,_-.“_,me

F: CENLA

District
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GUAM FIRE DEPARTME NT
DIPATTAMENTON GUAFI GUAHAN

Plan Review Section

Fire Prevention Bureau }ﬁM%
Plan Review Application WQ9—102 ,_,M__,,J
One Stop Office, Upper Tumon i‘L,.__,__Date Sm“_“.“__’_mid__,ir 8/24/2009 S ]
Tel; (671) 646-8810 | Date Approved | 8/26/2009 .
Fax: (671) 646-3130 1 GFD Reviewer | JA Manibusan, Captain
R
,MWMTL '
| Owner | Guam Department of Education | Contractor _.,..i 74 Corporation |
| Dba | | Address PO Box 23543, GMF Guam 96921
| Address PO Box DE Hagatna, Guam 96910 | Contact o 6460874 B
| Contact No. & 2001580 B | Sub-Contractor L e '
Location of ‘t Ocean View Middle School, Agal Guam 1
| Project | RENOVATION AND REPAIR OF GYMNASIUM |
[ _
1{ Architeet | TRMA Architects - E
2 1 o » ‘
| Address ‘%TPO Box EA Agana, Guam 96910 - <
| Contact No. | 4758772 E

M“‘"

— e ]
" Fire Department Access and Water Supply Yes/No r, Comments ]

.. Fire Department Access
| b, Fire Hydrants and Water Main Supply
c. Fire Hydrant Flow Reguirements o
I d. Hydrostatjc Test ) ' g o

= — | ‘ —
| e. Hydrant Location ! i M__w_g_'__,_,,_ﬂf————,——fpj

e - ; S v - PSR
Fire Extinguishing Systems | Yes/No | Comments

S

|
|
i 2. Wet Pipe System \,

MM__.,_‘_,,.AM

| b. Dry Pipe System |

| c. Pre Action System - | N B
&M»_wﬂww;wiww_ﬂwﬂﬂi
iﬁMwM,EWWJMWwMMWMMi
[f Special Types | R
S ,_.,MMMWMMMM.M [
| ] Standpipe Hose Systems | YesMNo | B Comments i
g, Class | o ML&MEMMMMMMMMMJ
b Class1l #ﬂ__ﬂwﬂ_w,,,,__,.,i#ﬁ o MWM
| ¢. Class 111 i [ -

I T S S

T — .
? Hvdraulic Specifications b Ves/No | Comments ;
ﬁf“""“f‘—'—“’"‘:"’“’"‘ P T T R "’_"'“;""_‘-""“‘“"_“‘"‘ ‘‘‘‘ S T
| 2. Sprinkler Systems Fydraulic Calculations ! f‘ ;
5. Fire Pump Specifications | ; i
| ¢. Jockey / Booster Pump Specifications
[ T — i — N

B Commercial Cooking Operations | Yes/No Comments
T T

[ a Fixed Wet Chemical Systems




GUAM FIRE DEPARTMENT
DIPATTAMENTON GUAFI GUAHAN

Plan Review Section

| b. Fixed Dry Chemical Systems | |

i

Fire Alarm and Detection Systems - Yes/No Comments

a. Alarm Initiating Devices YES EXISTING

b. Alarm Indication Devices YES EXISTING

Acceptance Test Certification Documents Ves/No Cominents

jav)

- Fire Alarm Installation and Test Certification PROVIDE FOR FINAL OCCUPANCY INSPECTION

b. Fire Sprinkler Installation and Test Certification

¢. Fire Pump Installation and Test Certification

d. Commercial Cooking Installation Certification

| e Liquid Petroleum Gas Installation Certification

Additional Comments

L. Shall provide the approved jobsite plans during the final occupancy inspection

2. During the construction of the building and until the permanent fire- extingnishing system has been installed and is in service
Fire-protection shall be provided in accordance with Article 87, Section 8704 of the Uniform Fire Code.

3. Portable fire extinguishers shall be provided every 3000 sq. ft. with a minimal travel distance of 75 fi. shall be mounted and labeled

4. Means of Egress and all its appurtenances shall apply and be provided in accordance to Article 12

5. All Acceprance Installation and Test Certification Documentation shall be licensed under the Guam Contractors License Board

6. Schedule final occupancy inspection upon completion with GFD Prevention Bureau at One Stop.

7. Subject to further requirements if determined by GFD Code Enforcement Section.

Note: Any changes, additions or alterations to approved plan without proper consultation with the Fire
Prevention Bureau 9/1(1[1 cgus*e dgiay in the issuance of the Occupancy

/57 74 f% — %)’\/

I

Chpiih | A I\/hnibusan Armando Leon Aragon, Project Enginee
Guam Fire Departiment Representative - \\\,,/r’(vknow ledge By
8/26/2009 8/26/2009
Date Date




“BARRIGADA, GU 96921
(671) 646-0874

0113

101-8040/2214

- - 551,
COMIMUNITY FIRST GUAM FEDERAL CREDIT UNION
¥ 238 AFC FLORES STREET, SUITE 102 /
HAGATNA, GUAM 86810 ~
- en % - ' - g
wOO0000 k3w 32 bLE0L0EN +00 kL 22580
Z4 Corporation
DATE DESCRIPTION AMOUNT
ME 2vmnasiom
Z4 Carporation EMPLOYEE
XPLANATION OF YOUR EARNINGS WE PAID OUT THE ITEMS LISTE
ERIOD ENDING $ omAL H LISTED BELOW FOR YOU NET
AEGULAR | OVERTIME | _ - FICA | MEDIGARE | FEDERAL STATE AMOUNT
HOURS | RATE | : AND EARNINGS)  1ax TAX | WITHHOLDING | WITHHOLDING = CHEC
EARNINGS OF CHECK
OTHER WITHHOLDING |VATHHOLDING | TAX, TAX
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ADDRESS:

PAYMENT INFORMATION

f/, INVOICE
\ GOVERNMENT OF GUARM
— e GUAM FIRE DEPARTMENT
Z | N a P.O. BOX 2050 HAGATHNA, GUAM 86910
[OI RN WO wu sw
W RU rM«u @ %‘ \ £ NM\
LN // D z DATE: m \? L ‘
. 5 . :
ey 3 .\‘ ) I .
PAYOR:  Zo \\ \ Bl Sl
o C :
w ADDRESS: C\%\m \& e A o
{ 2 J/
o0 o O -
& o
= o i
z 3 e :
& m © PAYMENT INFORMATION
w Tuw ot <
Q W K DESCRIPTION AMOUNT
< @i m -
B
)D . o g A T
. Fr 070
0 3 1 R —— s e
}.M..HV ,,HA.W m,ww \.\ m\ 7 N\\
£
)y
O
i
T
- 3
~ 0
D
A % - 1
RN -y g
L i x ISSUING OFFICER PLEASE PAY
o) < f\%ﬁv%\v\\\&&&&%,?\ TREASURER GOF GUAM \w o
o , \¢0k\ Yy TOTAL DUE N £ N
g
=z 0 b 40" ,.i«M ........
NG
@ <«

Remarks: K «N&\N\ e a\vn 7V LyEzes ¢ w\w\«\w\\\a\ VS LA
ﬁx\ﬂﬁﬂﬁxﬁms\wuz

GFD FORM #0001 APR: 2008
<<_5m‘o:m_o_:m—.nmzmé‘._,.vmmm:_.m::aE::.E:x.mgrmam_ Ovmuycz.z



_ .am EPA Intra-Agency Routing . .p BP¥ BEUIOCAT

GEPA Ref. No.: W\””%ggi By: R.Joya Program/Section: WPC Date Routed: @’2,2 (0,525

Project Name/Location: »~ !//\fm i.!“nQ\ @M\j’ ) IS = Gubn (\ < /73,\}\1 v\) . <. (l,z\m %"‘Q{ﬁ Tb>

TYPE OF DOCUMENT:

1 GLUC Application 0O Clearing & Grading 3 Grading Q Clearing Permit 0 Hardfill Permit O Building Permit
2 Plan Review % (O Notice of Violation 0 Stockpiling O Stop Work Order O Inquiry (3 Lot Parceling/Subdivision
3 SZC Application 0 Wetland Delineation 3 Advisory O Memo(Intra/Inter) 1 Other: (Specify)
ROUTING APPROVED DISAPPROVED HOLD/RESUBMIT
Program/Section l Date Received | Name of Assignee Initial { Date Initial Date Initial ! Date
0 Water Pollution Oscar/ Manny

3 Water Resources

Ry

’{ Aking Water ? ‘\Q\ \ 0l t\\ 4 !é%}g}/if ”“/% rif?

A 14 L

,‘ R ;7["

0 Individyial Wastewater

1 Monitoring

1 Environmental Review

O Alr E]&)Hution

] Pest{cide

@ Solid Wg,;{tgjf ;,{ /k/}’l‘é"’/ Q,\ 0 F{«\ b9 B 01\0 7;}’%/ 9 f(f/ﬁé@ﬁ /J”

A,

3 Hazardous Waste

U Hydro Geologist

0 Chief Engineer Ivan

2 Legal Counsel

) Administrative Services

O Deputy Administrator

O Administrator

Person/Agencies/Companies Involved:
Name [ Address { Tel./Fax No.

SARMAN PO A GRS L—zd4 Con onarfion ~ g48 ~ 48y [ 649-

0.0, pox 2354>  GWE G 9692

Comments/Recommendations/Actions:

wpe @ Nest Yo culamth LW ipowl slau .

PO OF@

@ Med Yo pm\&@ Qb - &A\)M O \L&xem
MO e SligmiT Qﬂ@h”l’”@«%p F@w Pesln cp- bel[ 2
TW W/ ’O:’\/ T (&%J&"‘\H@» aF= @c:: g;}gmcfx FW rQ[M h ot
e wﬁ};"'ﬁ;{ Ol O 0 ATER &wm A= 40N mJS"“’ ;;‘f%, CetDIATIED

o T A T T,
.'/(Q){‘g/\’;%/?/ /j P K M I//i f (,,//%/ /V[//%’}/\/ 7 //)4{:/}

A’

=

(%,

\_¢




‘ ‘»"“"’””‘“"" PO. Box 23543 « GMF Barrigada, Guam 96921
Tel No. (671) 646-0874 « Fax No. (671) 649-0322

E% Q@mmﬁﬁﬁ Email: z4corporation@yahoo.com

August 14, 2009

Mr. Rogque Alcantara
Administrator, Supply Management/Procurement
Guam Public School System

Project : Oceanview Middle School Gymnasium Repairs l:9‘7£ Pm
Formal Bid  : GPSS IFB 008 - 2009

R E  :Request for Extension of Time for Performance Bond

Sir :

Our Performance Bond was already approved from our insurance company as per their
letter submitted to your office yesterday

We would like to request an extension of time in submitting the final performance bond.

Your kind consideration on the aforementioned request is highly appreciated.

Sincerely yours,

‘ /Armando ragon
\\/éIOJ ect \/Ia/naoer
.

~.

EXHIBIT 6




(4=200% 12:03em Erom-GDOE, NfFi of Supely anagsment +871 472 5001 T-301  P.0mI/001  F-TOR

OFFICE OF SUPFLY MANAGEMENT
CUAM DEPARTMENT OF EDUCATION

Manuel F.L. Guerrero / Adminiswation Buiding
aad. Fioor, Suite B-2G2
Hagdrfia, Guamt 96932
Telephone: (6713 #6-1581
Fax: (671} 472-5001 Rovue A ,
oque 4. Alcaniare

MNerisa Bretanie-Shafer, Phb. ,
Superintendant of ducation ddminlsrator, Supply Management

August 14, 2009

Eon’s Enterprises Corporation

118 T, Maripe Drive, Suite B2 Eons Comm Building
Dedado, Guam 06929

Tel:  (671) 637-6869

Fax:  (671) 637-6871

Atn: Frank F.C. Wu

Reference:  Qceanview Middle School Gymnasium Repair
form Bid: GPSSIFB 008-2009 (Re-Bid)

Buepnas yan Saludas, This letter is in response to your letter dated August 06, 2009 and received on the
Same.

In your letter, you indicate that “The submission for Basic and Alternate bid is applicable as che:. fred inthe
bhox no. 9 (BIDDER’S PRICES) of the vitation 1o bid and must be considered with most favorehle to the
government. ”

Please be advised that it also states, “Fajlure to explain this requirement will result in rejection of the
bid.”(Gee Section 23)

Pursuant to Section number 9 ofthe General Terms and Conditions Sealed Bid Solicitation and Award,
subrmnission of a Basic and Alternate bid is acceptable, however, you failed to explain the reasonix g behind
the offering of the Alternate Bid, therefore, your bid is hereby rejected in its entirety.

Should you have Further cONCEMS regarding this matter, please call me at 300-1581.

ROQUE A. ALCANTARA
Administrator, Supply Management

Acknowledge Receipt:

EXHIBIT 7



EONG ENTERPRISES CoRporATION  TABLE AMD SpreaDSUEET

== ————————

Materials Offered for the Basic and Alternate bids: wommssg w@?mmwmmaﬂmumwﬁm z_.mﬂmrnc@.wo@ A Re Bid)

[ R I 1

ttom INajor flom/Materials [ Basic Bid Materials Crornato Bid Materials || Romarks %

difference in price

.__‘fm.ma bid Jalternate

B S EUTUU—— S [N BUTSR— [T T I
: #l k - i T
M i Made In London, good quality , Tog Expensive “

\\\\\\\\\\\ 108,044.00

AtiethicResilient flooring TyMRI Polytech Gym , 7Tmm PU__ | B
" ) wxb.\mw@;ﬁﬁ\\],,t:..i ST T [Ploorsystem s avalabls of rngg of specs
3 byt ool witaburbudOR

T : High Shipment /Freight Expensesi

S B R i shipping and handing 80days _ {4 ]

" liosulan BPZ, Tmm PU__ T |Maded d qually . Inexpensive
] 15 58716001 o ithic | cation for afl weather
SRS NS S AU st accepted by IAAF R
- T T

3 [Bleachers “irwin Tefescopic Seating A I I U M fiade in USA, In compliance with he specs_

T |ivanNodd &8@«%
) $ 54,00000 |

“elescopic Bleachers.

R ) s — 7§ 40,0000 |

SoormatUsA | | b e USA “T34,630.00 |

e e R

TStandards ( Longer Delivery time) o

......... S B RSN IR S S

~Matal Doors! frames__ -is;!:!.?

90,150.00 | _

Rool up doors and 5

A R [ S S N T [MadeinChina_
e S issoos] | doimVenlrewihUSOrop |-
M _|Conforms USA standards g e

v S S e N U S ——

Banic devices/closers Stanley Note, This is included at the doars accessories ifade in USA, in compliance Wi the specs

A leg doorcosernpaniedevioe oo 5..\1#Mﬁi\!\%ﬁ@@%a@ﬁﬂﬁi S

[Power i [ Made in Taiwan

Note: This is included at the doors acoessones  |Mests the specs and Inexpensive

inexpensive_shipment and delivery

" Ig0. door closer, panicdevice

Simple mechanism and maintenance amsmmmi

.\1\‘!# ,,,,,, ﬂ T - UL m«vﬂﬂ0<mm }“m\"ﬂl\x T

§ " |Restient Flooring, vinyl fles |Armstrong, AR aan, o Ti- —|&iandard qualityand materials,
- ».!\.»;\ special order B D

e ‘W;Jliii» U AU

o Reshiemre : 13 —TA1,817.00

I A S S AU egent izxizxdmm | Standard quality and materials |
N I S e $§ e8l40o) Little Cheaper than Ammstrong and easy
o ! ; o ship { avaliable at our stocks) |

[T SIS S

~— |aliowei Brand

Scoreboard 2685

Drinking Fountain_______ {Haws . T 1 [ deinUSA |

Waieiproohng _____|Gacoroof . - " |same basisc ans dtemale malerials_
Paints . e same basisc ans alternate matenals

same basisc ans altemate mal

“IGypsum boards and etal studs

15 |other materials necesarry to complete the project =ame basisc ans alternate materals

J R : e - T wmajor ltems difference 1§ AesT7r.00

| S N ] ] i T basic vs altemnate mm,nmm:.ml:m.ﬁli,,, [ A o

ExmB" ((5 1)

EXHIBIT 8




BERMAN
O’CONNOR & g e

Fax 671-477-4366
MANN Website: www.paca:‘i?ic-lawyers,c?om

Attorneys at Law Email gatorlaw@auam.net

September 14, 2009
Via HAND DELIVERY RE C ;;; RSN S
OFFICE OF Tt 1 SO AUDETOR
Office of the Public Auditor PROCUREMERT A PUEALS
Suite 401, DNA Building SEP M— g Ases
238 Archbishop Flores Street I 1154 VAo
Hagatna, Guam 96910 BY: fish — o

[
FILE No, Opaps __UAT8ET

Attention:  Bob Cruz, Esq.
Hearing Officer

Re: Dismissal from Procurement Appeal
File No. OPA-PA-09-006
Dear Mr. Cruz:

Based on the representation of GSA/DOE that no award has been made of
the above procurement contract and bidding process, we have decided to withdraw the
referenced Appeal of Eons Enterprises Corporation File No. OPAPA-09-006 as
premature, effective immediately.

Please contact us if you have any additional information on this matter.

Very truly yours,

Daniel . Berman

E-\Christine\DIB\Ltrs\Otfice of the Public Auditor 091409.doc

N

A Member of PACIFIC
AW v ERS

An Affiliation of Law Firms Serving the Pacific with Offices in Hawali . Guam . Saipan . Pohnpei  Marshall islands . www pacific-lawyers.com

EXHIBIT 9




o

GENERAL SERVICE AGENC
(Ahensian Setbision Hinirat)
Government of Guam
P.0. Box FG, Agana, Guam 96910
Tel: 475-1707-13 Fax: 472-4217 / 475-1716/27

Accountability * Impartiality *  Competence *  Openness * Value

BID STATUS

Date: OCTOBER 9, 2009

Z-4 CORPORATION

ACKNOWLEDGEMENT COPY
P. 0. BOX 23543

RECEIVE BY ‘ v -

GMF, BARRIGADA, GUAM 96921

DATE N I TR T T

(TEL): 898-4855 (FAX): 649-0322

BID INVITATION NO.: _GSA/DOE 1FB-008-2009 OPENED: __ JUNE 24, 2009

DESCRIPTION: __GSA/DOE-008-2009, OCEANVIEW MIDDLE SCHOOL GYMNASIUM REPAIRS

FOR DEPARTMENT OF EDUCATION

The following is the result of the above-mentioned bid. Refer to the items checked below.
[ ] Cancelled (in its entirety), or partially cancelled due to:
Insufficient funds:

()
( ) Change of specifications; or
( ) Insufficient number of bidders.

[ XX ] Rejected due to: REVISED COPY

( ) Late submission of bid;
( ) No bid security or insufficient bid security amount submitted; as required by section 11 of the



MALIR®

TELEPHONE (871) 472-2082/80
FACSIMILE (&71) &77-52¢
www.mmstiaw.com

0 g

Via HAND DELIVERY
AND FACSIMILE: (671)472-4217

Ms. Claudia S. Acfalle

Chief Procurement Officer

(General Service Agency
m

Ah@nsm“ Setb131on H

Re:  Bid Protest for Invitation for Bid No: GPSS IFB-008-2009 (Re- Bid)
Oceanview Middle School Gvmnasium Repalirs

s the official bid protest of Z-4 Corporation (“Z-47) to the
above-referenced Invitation for Bid (“IFB” or the “Bid”).
) Z-4’s official request for information pursuant to 2 GAR
o
al

'#) whereby Z-4 requests all documents relating to the subject IFB, including, the
ocurement Sle and the bid of Eons Enterprises Corporation (“Eons a
upporting documents therefore; (2) Z-47¢ :@quest for a final decision on pro?
' be issued within sixty (60)

FACTUAL BACKGROUND

1

August 6, 2009 fh° uam Department of Education (“GDO

b
3
0
0
ot
m
o
€]
[

was the lowest and responsive bidder t ihe Bid an
the lowest most

A e TEAATY And tm e
Which wag recommended o 6o Lo

3 PR Ao
, AOu;lec Z-4 that 1t

riher review of the bid documents, the award is made 10

Lw Liitle L

responsive and responsible bidder.”

EXHIBIT 11
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added). A copy of the Bid Status is attached

he incorporated herein as E thibit 1
This document also instructed Z-4 10 obtain a Performance B f

nd for the project. Id.

In 2 letter of the same date, fhe GDOF issued a “NOTICE TO PROCEED” 10 Z-4,
which stated that “as agreed, you are hereby nmzﬂea t0 commence work on the above

contract an August 10, 2009 and you are 10 0. mplete all work 1 the contr ¢t within 180
days” A copy of the Notice to Proceed 1S attached hereto and incorporated here i as

Exhibit 2 (emphasis added). Both the Bid Status and the ] Notice to Proceed were signed by
the A dministrator, Supply Management” for m GDOE. See Exhibit 1 and 2.

=

Thereafter, Z-4 began performance pursuant to the award of the contract. A copy
of supporting docume entation refie mg such performance 1s attached here and
o}

incorporated herein 2s Bxhibit 3. On August 13, 2009, Alpha Insurers approved the
application of Z-= for the Performance/Payment Bond in the amount of $810,000.00 See
Exhibit 3. T‘xe ‘ssuance of the bond was subject only to the 1°Sha1' e o* unaenwnting
i ; 7-4. On August 14, Z-4 informed the GDOE that its Performanc e Bond
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had been approved and simply requested additional time to submit the bond.

On August 20, 2009. officials from Z-4 met with officials from GDOE and

Taniguchi Ruth Makio Architects, among others, and discussed and plenned further
performance of the contract. See Exhibit 3. On August 20, 20009, Z-4 spplied for 2
building permit and plan review with the Department of Public Works of the Government

uam Epvironmental

o

of Guam. Id. On August 21, /009 Z-4 uorsdtea with the
Drotection Agency (“EPA”} to determine the environmental impact and the crions

required by the Guam EPA for the project. [d. On I‘XUGLLS» 4. 2009, Z-4 applied 1or &
permit with the Guam Fire Deparl ment for the project and said permit was approved oo
S ETA T A 1menTT fec T A i ARfatriTo Thig it TA
August 26, I1d. Z-4 incurred 2 cost of $561.00 in obtaimng s permiit. e

Om August 6, 2009, Eons submitted & “Request for Re-Ev aluation” to the GDOE.

which was later identified as & bid protest in its appeal. r*om‘ request was denied oD
August 14, 2009, because Bons “failed to explain the reaso g behind the ffering of the

Alzema{e id.” Thereafter, on ergwst 28, 2009, Eons subméttea an appeal of this decision
1o the Office of the Public Au ditor (the “OPA”).

In its appeal. Eons argued that 1t had provided &
However, based on information and helief, th?
10 the GDOE. as reflected in the documents st
s} ne itself acknowledged that the

he
Fiyimn oo ~ - PR D
uam s proc urement iaw.,
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On August 28, 2009, the General 5 mces Agency (“GSAT) issued 2 Notice of Stay
of P"ocwement, due to the appeal to the OPA 11 ed by Eons, On September 14,2009, Eons

W *thdre\x its appeal “based on the representation ol f GSA/DO]
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made.’

n O"tobm' 9, 2009, GS A issued & “revised” Bid Status rejecting Z-4's bid and
fhe Bid be awarded to bons. On this same date, GSA informsad Z-4 that the
_ar

recommending
« id Status and accompanying

Notice to Proce a is rull and void. A copy of this “revis
Po”'ecoonaenc is att acnpc hereto and incorporated herein as Exhibit 4. In addition, GSA

tated that” pw‘ohasp order has not been issued to your company and that a performance
bond has not been submitted by your company 2as of August 28, 2009, when the GDOE

Qf
CU

issued a notice of stay.” Id

DISCUSSION

Al The Bid was Awarded to Z-4

The IFB provides that “award issued to the lowest T -esponsible bidder within the
specified time for acceptance as 1’1dlcated in the solicitation, resulzfv in a binding contract

"
[

without further action by either party. TB at p. 3, §23. mﬂ original Bid Sfa% noted

vich was determ ned 10 bP Z-4: an d thus, this

A AW med

¢

that “award 1s m ade to the lowest hidder,” wh , th
document effectively swarded the Bid to Z-4, without further action by Z-4. See Exhibit 1.
Moreover, even if the Bid Status 1s not considered an “award”, the Notice to Procesd

certamnly would be co onsidered such.

The Notice to Proceed issued by the GDOE further notified Z-4 that it was awarded
the contract, and the GDOE acf:ualiy instructed “hem to begin 19*‘10?’111&1109 As noted
<

above, this document instructed Z-4 that: “‘as agreec, you are hereby notified to commence
work on the above contract on August 10, 2009 and you are to complete all work in the
contract within 180 days.” (Emphasis adde d). See Exhibit 2. sum, this document

oontained all the material terms for the contract, including: (1) term, (2) date for
- .

) - ol 3 e (e i~ 4t £ r- ;A F gy T ey

completion. (3 date for commencement of performance, (%) contract price, and (5)

- 3. v in N an Fin s ¥ g £ 4t A et (v T lectien ot ey A

remedies for breach. Based on tag I0Ur comezs of this document, GDOE 1ssued an awaie
Falh 1A em T_A

oI e Bid o 4-4

Furthermore, under the terms oI the [FB, the © Ad'mms -ator, Supply Management

o 4. I -1 1 .
"of the GDOE] shall hav
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s individual was authorized to award the Bid to Z-4 on hehalf of the GDOE and

did. in fact, award the con ract to Z-4.

Tt must be noted that Eons dismissed its appeal only after the GDOI: apparently
represented 10 Tons that no award had beer made e Bid. However, it 1s clear from
the Bid Status and Notuce f0 Proceed issued to Z-4 that quch an award was made. In
addition, Eons itself mwmzaer the otice to Proceed as an award, as stated in the appeal
1o the OPA. See Eous’ appeal at p. 1. Although the GDOE apparent 1tly later stated that no
award had been made, it 1s clear that all interested parties are in agreement that the Notce
to Proceed was considered an award on the Bid. GSA's October § letter cannot simply

rescind the award at this ume.

B. 7-4 Beoan Performance ol the Contract

In reliance of GDOE's & ard of the contract, Z-4 began performance of the
ant

contract,  As noted above, 7-4 began securing the necessary permits for the project,

p

consulted with various gove ernmental agencies to determine the necessary actions for
completing the pro oject, and me ¢ with GDOE officials to further discuss performance. See
Tyhibit 3. Z-4's reliance on the contract caused 1t 10 incur costs which are abo e and
bevond those reasonably expec th to ue ‘nourred with the preparation of 2 bid. Z-4's
reliance further demonstrates that the partnes s understood that an a ward had been ma de,

C. Valid Grounds Do NOT Exist to Rescind the Award of the Contact
Because Eons’ Bids Were Propertv Rejected

Tinder the procurement iaw A Criar
;,;Clv; the OLO&/U.LL—/}.,\‘\.‘L.L faw QX \Jhafl:
S

1id not viclate U

Dro periy rei ecte

;o
.

Y . .
was not the 1o L respo ible and 1’35:3011231’6
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Eons appeal 1o the OPA contained an explanation for the price submitted in the

alternate Bid; however, based on mnfor -marion and belief, this explanation was not

e GDO;

Atk the original Bid and should not be given consideration. Thu
t

properly rejected
tl

he Alternate bid of Eons. ccordingly, the ! GDOE daid n
law of Guam in 1ts award of th° contract 1o Z-4 and this award

(SN Y

procuremen
f

rescinded.

D. GDOE Has Not Propertv Rescinded the Award Under the Procurement
Laws of Guam

Under the procm‘emem law of Guam, an award of contract may be canceled or
revised only when the procurs ent officer. after consulta-tion wzm the Attorney General,
mczmxms that the proposed award is in violation of law. See C»ux §9104. As stated

above, there was 1o violation 1n the a\x/ ard to Z-4. Moreover , the GSA’s attempt to revoke
the award 18 insufficient to ter -minate the award of fthe contrapl to Z-4.

In the October 9 letter 10 Z-4, GSA stated that the Notice to Proceed was null and
void., See Exhibit 4. GSA noted that the rej ection of Eons bid ]

GSA further stated that “we are aware that a purchase order has not been 1ssued to YOl
and that a performance bond has not been submitted by your company.” See

Allof LhESE statements are macourale.

A quick review of the Notice 1o Procesd reveals ‘hat it contained & purchase Order
number next to the contract number, specimpaﬁf “pOE200901666.” 1bi

Moreover, Z-4 had previously informed the GDOE that its Performance Bond was

approved and only the mere formality of submiting the ond was not done.
In addition, the subject cOITespo ndence by GSA does not siate that it consulted with

c
' Vgl ) 3 1t T A vrey o
ne its decision that the rejection oI ZOns Alternate bid was

the Aromey General 1 I8 chi
misplaced. Moreover, on informalion and beliel,
However, 1t 1s a matter of record that the OPA made no determinafior

[§19]

violated any procurement law. Therefore, GSAs letter gttempting 10 TeVOKe

not UIOUQL“M in fact or {aw, and should have no legal effect on the awar

by the GDOE.
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E. Even If There Was a Violation. the Award of Contract to Z-4 Should be
Affirmed

Finally. even if the UDO: violated the procurement lav Jin rejecting the Alternate
Bid of Eons, which 1t did not, the prope ourse is for the GDU:, to affirm the award of the
contract because Z-4 has aheauy commenced performance of the conwact.  The

procurement law of Guam provides that if there ‘s 2 violation of the procurement law, an

award of contract ¢ should nonetheless be affirmed 1f such 2ffirmation is in the best mnterests
of Guam. See 2 GAR §9106. Here, it 1g in the best interssts of the GDOE to affirm the

award because Z-4 has already begun perfonnance of the contract, including obtair ing the

i

proper permits and planning performance of the project with third parties.

CONCLUSION

GDOE awarded the contract for the Bid to Z-4, and Z-4 began | erformance on the
award, There are no valid grol unds for rescinding the award
ejected. Moreover, GSA’s “ztempxt rescind the award

i1l in effect. Thus, Z-4

contract 1n reiance on n

&)

because Bons’ bids were p properly rej
was not properly consummate d; and z‘z us, the award t0 Z-4 18 S

o

seeks to continue performance of the contract. In addition, this protest includes: (1)
7-4’s official uauev: for informetion pulbuan to 2 GAR § /1“1/9): 25 noted above; (2) Z-4
requests 2 final decision to be jssued regarding this matter within sixty (60) days; and (3)
7-4°s demand that the procurement process regarding the IFB be stayed pending the
resolution of this protest, pursuant to 2 GAR 89101, Finally, Z-% reserves iae right to
supplement its protest as its investigation is ongong.
Werm Regards.
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