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I. Introduction 

This matter comes before the Public Auditor on the Superior Court’s decision and order of 

October 29, 2024, remanding to the Public Auditor for a decision as to the completeness of the 

procurement record. At the status hearing before the Public Auditor on May 2, 2025, counsel for 

appellant Graphic Center, Inc., indicated that he intends to seek to reopen the hearing on the merits 

in this procurement appeal in order to introduce additional testimony of various witnesses. The 

Guam Power Authority (GPA) moves in limine to prevent the reopening of the record and exclude 

the introduction of new evidence because, at the hearing on the merits, the parties developed before 

this tribunal a full record upon which the Public Auditor can rely to render a decision as to 

completeness of the procurement record. 
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II. Factual and Procedural Background 

Graphic Center submitted a proposal in GPA-RFP-21-002, a re-bid for Professional 

Printing, Mailing and Processing Services Relating to Utility Customer Billing issued on May 13, 

2021. GPA selected a rival bidder, InfoSend, for award. Graphic Center lodged a protest, which 

GPA denied. 

A. Proceedings before the Public Auditor. 

Graphic Center appealed the denial of its protest to the Public Auditor, including a claim 

not presented to GPA, namely, that InfoSend’s proposal omitted a required Exhibit A and 

responses to the questions therein. The Public Auditor held a hearing on the merits on February 4, 

2022, and heard testimony from seven witnesses. Graphic Center presented the testimony of five 

witnesses in its case-in-chief: Jesse Rosario (#1) and Chris Biolchino (#2), both of Graphic Center; 

and GPA employees James Borja (#3), John Kim (#4) and Dawn Fejeran (#5). GPA in its case-in-

chief presented two witnesses from InfoSend, Kelly Law (#6) and Matt Schmidt (#7). The two 

witnesses from Graphic Center also testified on rebuttal. 

Following the hearing, the Public Auditor ruled in favor of GPA. In the Appeal of Graphic 

Center, Inc., Appeal No. OPA-PA-21-012, Decision (Mar. 25, 2022). Specifically, the Public 

Auditor found that InfoSend was capable of meeting the RFP’s requirements, GPA’s evaluation 

committee properly evaluated the proposals, and Graphic Center’s claim that InfoSend allegedly 

submitted an incomplete proposal was untimely. Id. at 9, 10. 

B. Proceedings in the Superior Court. 

Graphic Center sought judicial review in the Superior Court by filing a complaint on 

April 5, 2022. In its complaint, Graphic Center alleged facts gleaned from the testimony of Kelly 
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Law of InfoSend and Dawn Fejeran of GPA. See, e.g., Ex. A (Graphic Center, Inc. v. Guam Power 

Auth., Super. Ct. of Guam Case No. CV0202-22, Compl. ¶¶ 44, 45, 47, 48 (Apr. 5, 2022)). 

Claiming that the Public Auditor’s decision was arbitrary, capricious, clearly erroneous, or 

contrary to law, Graphic Center faulted the Public Auditor for: 

(1) finding that InfoSend’s bid complied with the RFP and that GPA properly 
accepted InfoSend’s bid as responsive; 

(2) affirming GPA’s finding that InfoSend was the best qualified offeror in the 
absence of a procurement record documenting the basis for exempting InfoSend 
from compliance with the RFP; 

(3) finding that GPA applied the correct criteria to evaluate the offerors; and 
(4) affirming GPA’s evaluation committee scoring of the offerors’ bids. 

 
Ex. A (Compl. at 6, 8, 10, 11). 

In accordance with the Superior Court’s scheduling order of December 22, 2022, Graphic 

Center wrote to counsel for the Public Auditor and designated for use in Case No. CV0207-22 the 

testimony of only two of the witnesses at the OPA merits hearing, James Borja and John Kim. See 

Ex. B (Graphic Center Letter to OPA, Feb. 3, 2023). The OPA submitted certified transcripts to 

the Superior Court on March 8, 2023. Transcripts of the testimony of other witnesses who had 

testified regarding InfoSend’s submissions and the procurement record were not included in the 

record submitted to the Superior Court. 

C. The Superior Court’s decision and order. 

After the parties briefed the issues and presented them at a hearing, the Superior Court 

issued a decision and order in which it ruled that the Public Auditor properly found that Graphic 

Center’s claim about InfoSend allegedly incomplete proposal was untimely and that  GPA 

correctly used the evaluation criteria announced in the bid. Ex. C (Graphic Center, Inc. v. Guam 

Power Authority, Super. Ct. Court Case No. CV0207-22, Decision & Order at 4, 5 (Oct. 29, 2024)). 
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But the Superior Court also found that “InfoSend did not include all of the required 

information in their initial response to the RFP”. Id. at 6. The court based this conclusion on 

Graphic Center’s argument that “there is evidence from a GPA employee that InfoSend was 

granted an exemption by GPA which prevented its disqualification. . . . [T]he procurement record 

contains no explanation as to why InfoSend’s offer was allowed to continue while missing key 

documents”. Id. Because the Superior Court was unable to “see[] whether Graphic Center 

sufficiently showed to OPA that missing elements of the record were ‘material’ or thwarted 

judicial review,” the court “remand[ed] this matter to the OPA for further agency investigation and 

record development to determine the materiality of the information missing from the procurement 

record.” Id. at 7. 

Graphic Center now seeks to reopen the hearing on the merits before the OPA to develop 

a record that already exists. Graphic Center may also intend to conduct additional discovery. GPA 

moves the Public Auditor in limine to prevent this unnecessary attempt at garnering further delay. 

III. Argument 

A. Graphic Center should not be allowed to profit from its failure to order a transcript of 
the testimony that would have permitted the Superior Court to rule on the completeness 
of the procurement record. 

 
“When a case is remanded for a specific act, the entire case is not reopened; rather, the 

lower tribunal is only authorized to carry out the appellate court’s mandate and may be powerless 

to undertake any proceedings beyond those specified.” Moore v. Moore, 576 S.W.3d 15, 21 (Ark. 

2019). If a reviewing court remands a case with specific instructions to investigate and develop 

the record regarding apparently missing information, a lower tribunal should normally comply 

with the reviewing court’s order “to ensure that the [tribunal]’s decision is in accord with that of 
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the appellate court.” Id. The tribunal, however, “must implement both the letter and spirit of the 

mandate, taking into account the appellate court’s opinion and the circumstances it embraces.” Id. 

(emphasis added). 

In this case, the Superior Court ruled for GPA and remanded to the Public Auditor only for 

the purpose of exploring the issue of the alleged missing procurement records. Graphic Center’s 

argument before the Superior Court that the procurement record was incomplete was based on the 

supposed existence of an exemption granted to InfoSend. The alleged exemption allowed InfoSend 

not to submit the Amendment with its proposal and prevented InfoSend from being disqualified. 

On remand, the OPA should address only the alleged missing exemption. 

In its opening and reply briefs to the Superior Court, Graphic Center referenced the 

testimony of Dawn Fejeran and Kelly Law. See Exs. D & E (Case No. CV0202-22, Opening Br. 

at 6 (Aug. 29, 2024) & Reply Br. at 3 (Oct. 11, 2024)). In support of its arguments regarding these 

witnesses’ statements, Graphic Center cited to its own complaint, rather than the hearing transcript. 

See id. But allegations in the complaint are not evidence, particularly since GPA in its answer 

denied all material allegations. See Guam R. Civ. P. 8(d) (“Averments in a pleading to which a 

responsive pleading is required . . . are admitted when not denied in the responsive pleading.”); 

see generally Ex. F (Case No. CV0202-22, Answer (June 1, 2022)). This left Graphic Center with 

the burden to prove its allegations. By not ordering the relevant parts of the transcript, Graphic 

Center prevented the Superior Court from accessing relevant information and making an informed 

decision about the alleged missing procurement record. 

When, as here, the reviewing court is unaware of the contents of the record below, the 

general rule that a lower tribunal must strictly follow the reviewing court’s instructions on remand 
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should give way. Only then can the lower tribunal implement the letter and spirit of the mandate. 

When, as here, the Superior Court was unaware, when it remanded the case for further exploration 

of the issue, that the Public Auditor had already explored the issue and made a proper record, the 

Public Auditor should refrain from reopening the hearing on the merits and/or allowing Graphic 

Center to conduct additional discovery. Instead, the Public Auditor should grant GPA’s motion in 

limine and direct the parties to use the existing record to make their arguments. 

B. Permitting Graphic Center to reopen the hearing and conduct discovery will result in the 
submission of unnecessary cumulative evidence while causing further undue delay. 

 
Procurement appeals to the Public Auditor are normally conducted in a manner that is “as 

informal as may be reasonable and appropriate under the circumstances and shall not be bound by 

statutory rules of evidence or by technical or formal rules of procedure”. 2 GAR, Div. 4 § 12108(d) 

(governing OPA hearing proceedings). Although the use of formal rules is not required, the rules 

themselves may provide valuable guidance. 

Rule 403 of the Guam Rules of Evidence provides: “Although relevant, evidence may be 

excluded if its probative value is substantially outweighed by the danger of unfair prejudice, 

confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, 

or needless presentation of cumulative evidence.” Guam R. Evid. 403. In this case, at least two 

witnesses have already testified about facts concerning the alleged exemption. Graphic Center, 

through its intent to conduct additional discovery and reopen the merits hearing, will present the 

Public Auditor with needless cumulative evidence of facts already found in the record that exists 

from February 2022. 

Moreover, at the time it initiated its bid protest, Graphic Center held the contract for 

printing, mailing and processing GPA’s customer bills. Due to the ongoing litigation, the 
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solicitation for these services has been stayed for the past five years. As a result, Graphic Center’s 

contract has been extended again and again, year after year. Thus, Graphic Center has every 

incentive to incur delays. The Public Auditor can put a stop to the undue delay by expediting this 

matter and ordering the parties to use the existing record which is complete and needs no 

supplementation. 

Remand does not mean that the parties get a do-over to accomplish what they wish they 

had done on the first go-round. The parties here have already had their chance to conduct 

discovery, propound testimony, and introduce evidence. The Superior Court’s remand instruction 

rests on a flawed understanding of the facts that results from Graphic Center’s failure to present 

the court with a complete record on review. The Public Auditor should not allow Graphic Center 

to do what it already did or should have done on the first iteration of this case and should instead 

grant GPA’s motion in limine. 

C. Graphic Center cannot meet the standards for reopening evidence. 

As discussed above, Graphic Center’s litigation strategy prevented the Superior Court from 

reviewing the actual evidence developed before the OPA. It is for this reason that the Superior 

Court remanded the matter for further investigation. It would not otherwise have done so. Because 

the record that the Superior Court wants to see “developed” already exists, the Public Auditor has 

the discretion to decide whether to reopen the evidence on remand. 

In Smith v. United States, 834 F.2d 166 (10th Cir. 1987), the Tenth Circuit Court of Appeals 

identified six factors to be considered when determining whether to reopen evidence: 

(1) whether trial is imminent, 
(2) whether the request is opposed, 
(3) whether the non-moving party would be prejudiced, 
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(4) whether the moving party was diligent in obtaining discovery within the 
guidelines established by the court, 

(5) the foreseeability of the need for additional discovery in light of the time 
allowed for discovery by the district court, and 

(6) the likelihood that the discovery will lead to relevant evidence.  
 
Id. at 169 (citing Howze v. Jones & Laughlin Steel Corp., 750 F.2d 1208, 1213 (3rd Cir. 1984); 

Wilk v. Am. Med. Ass’n, 719 F.2d 207, 232 (7th Cir. 1983); Geremia v. First Nat’l Bank of Boston, 

653 F.2d 1, 5-6 (1st Cir. 1981)). 

The facts in this case do not support reopening the record. First, trial is not imminent, it is 

over; all that remains is for the Public Auditor to decide one issue. Second, GPA opposes the 

reopening of evidence. Third, GPA would be prejudiced by the reopening of evidence because the 

events in this case occurred many years ago and witnesses’ memories have faded in that time. 

Fourth, both parties had ample opportunity in the earlier proceedings to obtain evidence to make 

their case. Fifth, there is no need for additional discovery since the record is complete. And sixth, 

discovery will only lead to cumulative evidence. 

Graphic Center has no particular reason for demanding further discovery or a continuation 

of the merits hearing in this case. Additional testimony is not required and there are no gaps in 

evidence. The Public Auditor should therefore grant GPA’s motion in limine. 

IV. Conclusion 

In light of the foregoing, the Public Auditor should grant GPA’s motion in limine and not 

reopen the hearing on the merits or allow Graphic Center an opportunity to introduce new 

evidence. The evidence at issue was already presented at the merits hearing, but withheld from the 

Superior Court on review—it is this which explains the Superior Court’s order. The Public Auditor 



~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
Page 9 
GPA’s Motion in Limine 
Appeal No. OPA-PA-21-012 

can best adhere to the spirit and letter of the court’s instructions on remand by holding the parties 

to the existing record. 

Respectfully submitted this 8th day of May, 2025. 

Attorney for Guam Power Authority 

__________________________ 
Marianne Woloschuk 
GPA Legal Counsel 
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IN THE SUPERIOR COURT OF GUAM

GRAPHIC CENTER, INC., CIVIL CASE NO. CV0207-22

Plaintiff,

vs.
DECISION AND ORDER RE

PLAINTIFF'S APPEAL OF OFFICE OF
PUBLIC ACCOUNTABILITY'S

DECISION
OFFICE OF PUBLIC ACCOUNTABILITY,
GUAM POWER AUTHORITY, THE
TERRITORY OF GUAM, AND INFOSEND,
n~/c.,

Defendants.

[INTRODUCTION

This matter came before the Honorable John C. Terlaje on October 15"', 2024, for a

Motion Hearing and Oral Argument on the Briefs. Attorney Joshua D. Walsh appeared for

Graphic Center, Inc and Attorney Marianne Woloschuk appeared for Guam Power Authority.

Based on the relevant law and authorities the Court now issues the following decision and order

AFFIRMING IN PART AND DENYING IN PART the Office of Public Accountability's

("OPA") denial of Graphic Center's procurement protest appeal of Guam Power Authority's

("GPA") Request for Proposal GPA-RFP-21-002 ("RFP")~
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DECISION AND ORDER RE PLAINTIFF'S APPEAL OF OPA DECISION
CV0207-22;Graphic Center, Inc. v. Ojice of Public Accountability, GuamPower Authority, The
Territory of Guam and Infosend, Inc.

I. FACTUAL AND PROCEDURAL BACKGROUND

Graphic Center, Inc. ("Graphic Center" or "Appellant") brought this civil action before the

Superior Court of Guam under 5 G.C.A. § 5707 and 5 G.CA. § 5480 to appeal the Office ofPublic

Accountability's ("OPA") March 25, 2022 denial of Graphic Center's procurement protest appeal.

The relevant facts regarding the Appeal of the OPA's decision are as follows:

1. On May 13, 2021, Guam Power Authority ("GPA") issued Request For Proposal GPA-

RFP-21-002 ("R.FP"), seeldng offerors to provide GPA Professional Printing, Mailing and

Processing Services Relating to Utility Customer Billing.

2. GPA received offers firm three offerors: Moonlight BPO ("Moonlight"), Infosend, Inc.

("Infosend"), and Graphic Center, Inc. ("Graphic Center").

3. On May 28, 2021, GPA issued Amendment No. 1 to the RFP, which contained

approximately seventy (70) additional questions to which offerors were to respond.

4. On August 11, 2021, GPA notified Moonlight that they were disqualified as an offerer for

failing to provide an Affidavit of Disclosure of Major Shareholders, one of the required

forms.

5. On August 11, 2021, GPA selected Infosend for Award of the RFP and requested that

Infosend send a sealed price proposal by August 18, 2021.

6. On August 18, 2021, GPA notified Graphic Center that lufosend was selected for the

intended award.

7. Graphic Center immediately requested access to the procurement record on August 19,

2021, and received the record on August 25.

8. Graphic Center submitted its agency-level protest on August 30, 2021, which GPA denied

on October 7, 2021.
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9. Graphic Center made a second request for access to the procurement record on October 14,

2021, and subsequently appealed GPA's decision to the OPA on October 22, 2021.

10. The OPA conducted an evidentiary hearing on February 4, 2022, during which it was

established that GPA used Section 5 of the RFP to make a final evaluation of the offerors

rather than Section 2.3. During the hearing, the record also showed that Infosend failed to

respond to the Amendment to the RFP as was required,

11. The OPA denied Graphic Center's appeal on March 25, 2022, determining that the OPA

did not have subject matterjurisdiction to consider Infosend's non-responsiveness because

Graphic Center had not brought that issue on its appeal before GPA.

12. Graphic Center brought the present appeal of the OPA's decision which it filed on April 5,

2022.

11. LAW AND DISCUSSION

Under 5 G.C.A. § 5704(a), "[a]ny determination of an issue or a finding of fact by the

Public Auditor shall be final and conclusive unless arbitrary, capricious, fraudulent, clearly

erroneous, or contrary to law." 5 G.C.A. § 5707 specifically gives "[a]ny person receiving an

adverse decision" the right to appeal that decision "by the Public Auditor to the Superior Court of

Guam..." and 5 G.C.A. § 5480(b) gives the Superior Court particular jurisdiction "over an action

between Guam and a person who is subject to a suspension or debarment proceeding to determine

whether the debarment or suspension is in accordance with the statutes and regulations."

According to the Guam Supreme Court, the Superior Court has full authority to resolve "any

outstanding and disputed factual questions," but generally should not relitigate the issues.
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TeleguamHoldings II, 2018 Guam 51]32. Legal questions shouldbe considered De novo, but with

"great weight" given to the decision of the Public Auditor. Id.

Upon using this standard of review, the Court makes the following determinations.

A. The Court affirms OPA's finding that Graphic Center could not argue the

issue of Infosend's non~responsiveness because OPA's finding was not

contrary to law.

Under Guam Procurement law, a dissatisfied offerer may make a written protest to the

agency at issue within fourteen (14) days of becoming aware of the facts related to said protest. 5

G.C.A. § 5425(a). Only after malting such a written protest may the offerer proceed to make an

appeal to the OPA on that issue. 5 G.C.A. § 5703. In this case, the OPA correctly asserted that

because Graphic Center had not brought up the issue of missing documentation on klfosend's part

in a formal written protest to GPA, OPA could not hear the appeal on this issue. Graphic Center's

original protest to GPA did not identify any missing documentation, and instead focused its protest

mainly on the fact that Infosend is based on California and not on Guam. Even if Graphic Center

was not aware of the information missing firm lnfosend's application at the time of its original

protest, Ir should have filed an additional written protest with GPA within 14 days of becoming

aware, rather than including the issue only in its appeal to OPA. Because the OPA's determination

on this legal issue was not contrary to law, this decision is affirmed.

B. The Court affirms OPA's finding that the evaluation criteria used by GPA did

not deviate from the announced criteria, because OPA's finding was not

arbitrary, capricious, or clearly erroneous.

Under 5 GCA § 5216(e), the purchasing agency should make the award "to the offerer

determined...to be best qualified based on the evaluation factors set forth in the Request for
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Proposals...If proposals were submitted by one or more other offerors determined to be qualified,

negotiations may be conducted with such other offerer or offerors, in the order of their respective

qualification ranking, and the contract may be awarded to the offerer then raced as best

qualified...n

This particular Request for Proposals included Section 2.3, containing Standards for

Determination of Most Qualified Offeror, and Section 5.0, containing the RFP Evaluation Criteria.

Graphic Center claims that GPA was required to use Section 2.3 of the RFP in its

evaluation, and by failing to do so misapplied the stated evaluation criteria. Plaintiffs Br. at 5

(Aug. 28, 2024). GPA has responded to this allegation by arguing that "no reasonable bidder"

would confilse Section 2.3 and Section 5.0, and "being deemed the most qualified offerer does not

spell the end of the process because bidders know that they need their RFP to pass muster under

the minimum criteria for evaluating RFPs for services." Defendant's Brief at 9 (September 27,

2024). 5

While this Court can see and understand why Graphic Center may have been confused

about which evaluation criteria from the RFP was being used to evaluate the offers, Graphic Center

had access to both sets of criteria and knew or should have known that it was possible they would

be evaluated under both or either of these sets of criteria. Therefore, this Court finds that OPA's

decision to uphold GPA's evaluation of the offerors was not arbitrary, capricious, or clearly

erroneous, and this decision is affirmed.

C. The Court denies SPA's conclusion that there was not an issue of an

incomplete procurement record because this conclusion was arbitrary,
J

capricious, or clearly erroneous and remands this issue back to OPA.

5



DECISION AND ORDER RE PLAINTIFF'S APPEAL OF OPA DECISION
CV0207-22;Graphic Center, Inc. v. Ojtiee of Public Accountability, Guam Power Authority, The
Territory of Guam and Infosend, Inc.

Although OPA was correct in most of their findings, this Court remains concerned about

due issue of the procurement record in this case. Guam law mandates that "each procurement

officer shall maintain a complete record of each procurement." 5 G.C.A. § 5249. In 2018, the

Guam Supreme Court determined that when an appealing party can establish that there are items

missing from the procurement record that were material to the procurement, the Court has the

authority to cancel the award. Telegram Holdings LLC v. Territory of Guam, 2018 Guam 5 1]39-

41. The Guam Supreme Court specified that missing procurement records are considered

"material" when their absence thwarts judicial review in "determining whether the appealing party

is entitled to the relief requested." Id. at 'H 39.

Through Graphic Center's Freedom of information Act (FOIA) request, it is clear that

Infosend did not include all of the required information in their initial response to the RFP. Graphic

Center has argued that there is evidence from a GPA employee that Infosend was granted an

exemption.by GPA which prevented its disqualification. GPA denied this claim in a hearing before

this Court on October 15, 2024, stating that Infosend addressed all required elements and there

was no exception made. Regardless of which set of facts is true, it remains that the procurement

record contains no explanation as to why Infosend's offer was allowed to continue while missing

key documents, but Moonlight's offer was rejected for that reason.

As Graphic Center argues in its Opening Brief, "the Procurement Record contains no

support or reasoning for holding one offerer to a stricter standard and another to a less strict

compliance standard and then rewarding the latter with an award as the best qualified." Plaintiff' s

Br. at 7. Although GPA has argued orally that no exemption was made for Infosend and that

Infosend's initial response contained all required documentation, the procurement record does not

clearly support these statements.
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However, it remains to be seen whether Graphic Center sufficiently showed to OPA that

missing elements of the procurement record were "material" or thwarted judicial review, mainly

because OPA failed to substantially engage in this question. Because OPA did not fully engage

with the procurement record issues in its decision, rather than cancel the award from GPA to

Infosend, the Court remands this matter to the OPA for fiirther agency investigation and record

development to determine the materiality of the information missing from the procurement record.

Fla.Power & Light Co. v. Lotion,470 U.S. 729, 744 (1985) ("If the record before the agency does

not support the agency action, if the agency has not considered all relevant factors, or if the

reviewing court simply cannot evaluate the challenged agency action on the basis of the record

before it, the proper course, except in rare circumstances, is to remand to the agency for additional

investigation or explanation.).

III. CONCLUSION AND ORDER

Based on the foregoing, the Court AFFIRMS IN PART AND DENIES IN PART the

Office ofPublic Accountability's denial of Graphic Center's procurement protest appeal of Guam

Power Authority's Request for Proposal GPA-RFP-21-002, and remands the issue of the

procurement record back to OPA for tilrther agency investigation and record development.

so ORDERED I0/2H
l

q 2024.

_Q
HON. HN C JAJE
Judge, Supe1;i'6r Cgilrt of Guam
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BY=

Attorneysfor Plaintiff,
GraphicCenter, Inc.

IN THE SUPERIOR COURT OF GUAM

Civil Case No. cv0207-22
GRAPHIC CENTER, INC.

Plaintiff.

OFFICE OF PUBLIC
ACCOUNTABILITY, GUAM POWER
AUTHORITY, THE TERRITORY OF
GUAM and INFOSEND, INC.,

OPENING BRIEF

Defendants.

I. INTRODUCTION

Graphic Center, Inc. ("Graphic Center" or "Appellant") has brought this civil

action under 5 G.C.A. § 5707 and 5 G.CA. § 5480 to appeal the Office of Public

Accountability's ("OPA") denial of Graphic Center's procurement protest appeal of

Guam Power Authority ("GPA") Request For Proposal GPA-RFP-2l-002 ("RFP"),

issued on May 13, 2021, seeking offerors to provide GPA Professional Printing,

Mailing and Processing Services Relating to Utility Customer Billing. Graphic

Center asserts that the GPA award to offerer Infosenci, Inc. ("In:[losend") was improper
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and contrary to law.1 This Opening Brief is submitted in conformance with this

Court's Scheduling Order executed on July 17, 2024.

11. STANDARD oF REVIEW

The Superior Court of Guam looks at the determinations of the OPA with a

clean slate, since on Guam the decisions of the Public Auditor are reviewed by the

Superior Court of Guamunder a de novo standard. DFS Guam L.F v. A.B. WonPat

Int'l Airport Auth., Guam, 2020 Guam 20 11 43 (citations omitted). The Public

Auditor's determination of facts "shall be final and conclusive unless arbitrary,

capricious, fraudulent, clearly erroneous, or contrary to law." 5 G.C.A. § 5704(a). "A

finding is 'clearly erroneous' when although there is evidence to support it, the

reviewing court on the entire evidence is left with the definite and firm conviction

that a mistake has been committed." United States u. US. Gypsum Co., 333U.S. 364,

395 (1948). The Public Auditor's determinations "shall not be conclusive on any court

having competent jurisdiction." 5 G.C.A. § 5'704(b).

111. RELEVANTFACTUALAND PROCEDURAL H1STORY

The Guam Power Authority ("GPA") issued Request for Proposal GPA-RFP-

21-002 ("RFP") on May 13, 2021. The RFP was seeking offerors to provide GPA

Professional Printing, Mailing and Processing Services Relating to Utility

Customer Billing. Record on Appeal Submitted by the OPA on July 18, 2024 ("ROA"),

10. GPA issued Amendment No. 1 to the RFP on May 28, 2021. ROA, p. 73. That

Amendment contained approximately seventy (70) questions to which offerors

were to respond. See ROA, p. 74-75 (Decision, OPA-PA-21-012, 9).

Infosend did not respond with either the Amendment or the answers to

the questions propounded in the Amendment. ROA, p.1358. GPA did not

1 Infosend is aware of this civil action, but through its general counsel has informed the
parties that Infosendhas declined to participate in defense of this action. See, Plaintiffs
Status Report, December 20, 2022. Infosend hoe effectively defaulted as a Defendant.
Mariano u. Surly,2010Guam 2, 1] 1 (Guam Feb. 26, 2010).
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disqualify Infosend. On August ll, 2021, GPA disqualified Moonlight BPO as

an offerer for failing to provide another form -the Affidavit of Disclosure of

Major Shareholders. See ROA, p. 1359 (Decision, opA-pA-21_012§ 10 &1'7). The

procurement record contains no information regarding why GPA ignored In.fosend's

non-responsiveness, but disqualified Moonlight BPO.

On August 11, 2021, GPA selected Infosend for Award of the RFP. See

ROA, P- 1359 (Decision, OPA- PA-21 -0 12, 'll177» GPA notified Graphic Center

of the intended award to Infosend seven days later on August 18, 2021. ROA,

p. 1359 (Decision, opA-pA-21-012, 17). On August 30, 2021, Graphic Center

submitted its agency level protest. ROA, p. 77. The protest challenged the

GPA determination that Infosend was the best qualified responsive offerer

since the plain language of RFP required that all offerors provide all required

forms of the RFP ROA, p. 1-3. Graphic Center also disputed the inconsistent

evaluation scoring conducted by GPA that was inconsistent with § 2.3. ROA, p.

1-3.

Graphic Center was later informed that §2.3 was not the criterion by

which GPA evaluated the offerors, and GPA denied Graphic Center's protest

on October 7, 2021. ROA, p- 80, (Decision, OPA-PA-21-012, 21). Graphic

Center appealed to the OPA on October 22, 2021. ROA, p. 1. Just prior to

filing its OPA appeal, on October 14, 2021, Graphic Center sought review of the

procurement record via a Freedom of Information Request ("FOIA") for the

period September 1, 2021 through October 14, 2021. See ROA, p. 1360 (Decision,

OPA-PA-21-012, 22). The FOIA response confirmed that lnfosend's bid failed

to include the Amendment and failed to answer the questions the Amendment

propounded.

The OPA Denied the Graphic Center appeal on March 25, 2022, and

Graphic Center timely appealed the OPA's Decision ("decision") on April 5, 2022.
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This appeal followed

W . RELEVANT FACTUAL RECORD

GP A  pub l i s hed a  Reques t  For  P ropos a l  GP A -RFP -21-002 ( "RFP ")  on

May  13> 2021 seek ing of ferors  to prov ide GPA Profess ional  P r i nt i ng,  Mai l i ng

and  P r oc es s i ng  S er v i c es  Re l a t i ng  t o  U t i l i t y  Cus tom er  B i l l i ng .  RO A ,  p .  10 .

Graphi c  Center ,  In fosend,  Inc .  and Moonl i ght  BPO al l  responded to the RFP.

ROA, p. 1358. GPA disqual i f ied Moonl ight BPO as an offerer for fai l ing to provide

an A f f i dav i t  of  Disc losure of  Major  Shareholders ,  a requi red form of  the RFP.

ROA, p. 1359. While Infosend also fai led to provide a required component of the bid

package, GPA never theless selec ted Infosend as the best qual i f ied of ferer  and

Graphic protested Infosend's selection. ROA, p.1359.

The OPA conducted an ev ident iary  hear ing on February  4,  2022.  ROA,

p. 1356 G)eeision OPA- PA-21-012, p. 1 L18-19). During the evidentiary hearing,

Graphic Center  confi rmed that GPA evaluated the offerors under §5 of the RFP,

i ns tead of  §2.3 whi ch expl i c i t l y  set  the "S tandards  for  Determ inat i on of  Mos t

Q ua l i f i ed  O f f e r o r . "  RO A ,  p .  1361  ( Dec i s i on ,  O P A - P A - 21 - 012 ,  p .  6  L7 - 23 ) ,

T r a n s c r i p t  o f  P r o c e e d i n g s ,  1 1 - 1 5 ,  2 0 - 2 2 .  F u r t h e r m o r e , n o n e  o f  G P A ' s

representat i ves  at  the ev ident iary  hear ing disagreed that  §2.3 of  the RPF was

t he  c r i t e r i on  by  wh i c h  the  o f fe r o r s wer e  t o  be evaluated. See, Transc r i p t  o f

P roceedings ,  22.  More,  no evaluator  could prov i de an explanat i on for  GPA 's

elect ion to ut i l i ze § 5.0 ins tead of § 2.3 to determine the most or  best qual i f ied

offerer . Dur ing the course of the ev identiary hear ing, the wi tnesses also agreed

that the RFP's use of two (2)  separate evaluation cr i ter ia l is ts rendered the RFP

confusing to the offerors. See, Transcript of Proceedings, (John Kim) 22-25. GPA

2 Graphic Centelr's counsel throughout the administrative review and subsequent appeal of
this matter was Attorney James M. Maher. Mr. Maher - a solo practitioner- passed away
on May 29, 2022. Undersigned counsel entered this civil action on September 13, 2022.
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witnesses also con/irmed Infosend's non-responsiveness. They agreed that

Info send's response did not include the required Amendment, that the

amendment submission was required by the RFP, and that they saw no

responsive answers from Infosend as the Amended required. See,ROA, p. 1358.

GPA's evaluation and selection of Infosend was also flawed, in that GPA did not

contact or verify Infosend's provided references or factor into its evaluation the

inherent delays and costs associated in providing the requested services from

California for its Guam customer base.See,Transcript of Proceedings, 21.

Despite these clear failings in GPA's acceptance of a non-responsive bid

and misapplication of the stated evaluation criteria, the OPA concluded that the

award to Infosend could stand. The Public Auditor's decision to ignore the non-

responsiveness of Infosend's bid was built upon the OPA's belief that it was

without subject matter jurisdiction to consider the issue since Graphic had not

raised the issue in its initial protest to GPA. The Public Auditor denied

Graphic's Appeal. ROA, p, 1366, (Decision, OPA-PA-21-012).

v . THE DECISION or THE PUBLIC AUDITOR Doss Nor ConFoR1v1 To LAW

A. THE PUBLIC AUD1TOR'S FINDINGS THAT INFOSEND' s BID
COMPLIED WITH THE RFP AND THAT GPA's ACCEPTANCE OF
INFOSEND'S BID As RESPONSIVE WERE AEBITRARY,
CAPRICIOUS, CLEARLY ERRONEOUS, OR CONTRAEY To LAW.

The OPA's determination that Infosend submitted a responsive bid that was

properly evaluated by GPA is not supported by law. "Responsive bidder means a

person who has submitted a bid with conforms in all material aspects to the

Invitation for Bids." 5 G.C.A. § 5210(g). Adherence to the plain language of the

RFP is essential for bidders and the integrity of the procurement system.

Baldrige u. Government Printing Office, 518 Fed. Apex. 965, 967 (Fed. Cir. 2013)

("It the plain language of the RFP unambiguously called for decluttered
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laminate Elm, that language controls."), Professional Bldg. Concepts, Inc. u.City

of Cent. Falls Housing Authority. 783 F Supp. 1558, 1563 (U.S. Dist. Rl. 1992).

("Unless ambiguous, it is the language of the RFP which controls the form that

a bid guarantee must take.")

Here, there is no dispute that GPA's RFP § 2.12 plainly required that

offerors' respond to provide all required forms identified in the RFP. These is no

factual dispute that Graphic Center submitted all required forms with its

response, including the Amendment. Infosend did not. As such, only Graphic

Center remained as the one responsive offerer to the bid.

B. THE PROCUREMENT RECORD IN THIS MATTER DOES NOT COMPLY
WITH LAW, DOES NOT JUSTIFY GPA'S PROCUREMENT DECISION, AND
REQUIRES THAT THE INTENDED AWARD TO INFOSEND BE VACATED.

Dawn Fejeran of GPA testified that each bidder was required to submit

the Amendment in its response. She also confirmed that Infosend did not submit

the Amendment with its response. Verified Complaint, 1144. lnfosend's Ge n e r al

Counsel Kelly Law corroborated during the OPA hearing Ms. Fejeran's

testimony by conceding that Infosend, though aware of the Amendment, failed

to include it in its response. Simply put, there is no factual dispute that Infosend

failed to include the required form in its response and consequently failed to

answer the questions that the Amendment propounded.

The only explanation tiered for the incongruity was provided by Ms.

Fejeran, who testif ied that GPA granted Infosend an exemption from

submitting the Amendment which prevented disqualification. Verified

Complaint, 147. This averment itself supports vacating this procurement, since

Ms. Fejeran also testified that there is no record, public or otherwise, of GPA

granting the claimed exemption to GPA. Guam law mandates that "each

procurement officer shall maintain a complete record of each procurement." 5 G.C.A.
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§ 5249. The law does not provide an exhaustive list of what a complete record

contains, but instead provides a non-exhaustive list of items that "the record shall

include." 5 G.C.A. §5249. Under the law, GPA was required by Gualn's procurement

laws to maintain a procurement record during the RFP process, and to make sure

that the record includes everything essential to understanding how the award was

made, and why certain agency actions - such as the claimed action of providing one

bidder with an exception not afforded others - were made.

Guam law categorically and independently prevents an award when the

material record of the procurement was not properly maintained. Under Guam law,

"a complete procurement record is required by law for an award," Telegram Holdings

LLC u. Territory of Guam, 2018 Guam 5, if 35 (Guam May 14, 2018),citing 5 G.C.A.

§ 5250. Public Auditor was required to engage in a substantive analysis of the

evidence or the procurement record pursuant to Telegram Holdings,but failed to do

the analysis. Rather than find that GPA committed a procurement error by failing to

keep a record that reflects exemptions provided to an individual bidder, or to even

engage with the issue as required by Telegram Holdings and the relevant

procurement statutes, the Public Auditor failed to comply with the law or engage with

the procurement record issue. His decision should be overturned.

There is no factual support, or support 131 the record, for GPA' s

determination to disqualify Moonlight BPO for failing to include a required form

in its response and to not disqualify Infosend for failing to include a required

form in its response. Conversely, there is no factual support, or support in the

record, for GPA refusing to grant Moonlight BPO an exemption as GPA granted

Infosend. Put another way, the Procurement Record contains no support or

reasoning for holding one offerer to a stricter standard and another to a less

strict compliance standard and then rewarding the latter with an award as the

best qualified. There is no factual basis or support in the record for the OPA
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affirming GPA's disparate treatment of offerors or for failing to hold GPA to

the terms and conditions of its RFP. Similarly, there is no factual support, or

support in the record, for the determination by GPA or by OPA that Infosend' s

response was responsive. The law does not allow this.

To protect the integrity of the bidding process, a procurement record

must be kept and maintained. 5 G.C.A. § 5252 (a). That record must include

"the date, time, subject matter and names of participants at any meeting,

including government employees that in any way related to a particular

procurement" and "a log of all communications between government

employees and any member of the public, potential bidder, vendor or

manufacturer which in any way related to the procurement." 5 G.CA. § 5249

(a) & (b)-

The absence of records material to an award thwarts judicial review.

Telegram Holdings LLC. Territory of Guam ct.al. 2018 Guam 5, 1] 39. That has

occurred here, and the Court must correct the OPA's error. See, Connected Glob.

Sols., LLC u. United States, 162 Fed. Cl. 720, 740 (2022) ("The Court's task is to

determine whether an agency's evaluation and award decision have a rational basis

and do not violate statutory orregulatory requirements, prohibitions,or standards?)

It evident that the procurement record is incomplete, that GPA failed to

maintain a complete procurement record as required by 5 G.C.A and that

certification of the procurement record was improper. Graphic Center raised

these deficiencies and the incomplete nature of the procurement record when they

were revealed yet the OPA affirmed of GPA's denial of Graphic's protest which

was arbitrary, capricious, clearly erroneous, or contrary to law. Because of these

failings, the law mandates that the Court cancel the award.

///

///
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c. THE PUBLIC AUD1TOR'S F1ND1NG THAT GPA APPLIED THE
CORRECT CRITERION To EVALUATE THE OFFERORS Is
ARBITRARY, CAPRICIOUS, CLEARLY ERRONEOUS, OR
CONTRARY TO LAW.

GPA's denial of Graphic Center's protest also revealed a fundamental

error regarding GPA's use of the incorrect criterion to evaluate the offerors' bids

and revealed a disparate, material mistreatment of bidders in this matter. In

the evidentiary hearing, it became evident that GPA uti].ized§ 5.0, and not §2.3

of the RFP to evaluate the offerors' bids. GPA provided no rational explanation

for the inclusion of two (2) separate evaluation criterions in the RFP or an

explanation for choosing one evaluation standard while ignoring the other

standard. Verified Complaint, 1168. There is no factual support, or support in the

record, that GPA informed the offerors that the sole criterion to determine the

most qualified offerer was instead § 5.0, and not § 2.3 of the RFP that was

explicitly listed as containing evaluation criteria. ROA, p. 1361-1362.

As discussed supra, GPA conceded that an RFP containing two (2)

separate evaluation standards was confusing, but despite this, the OPA erred in

holding that GPA properly utilized 5.0 of the RFP because it contains the

factors identified in 2 GAR, § 3 1 14(f)(2). This was in error, as the factors

identified in 2 GAR § 3114 (f) (2) are substantively more similar to those found

in § 2.3. The OPA simply got this wrong.3

The fact remains that GPA issued an RFP that contained two (2) separate

evaluation criterions which created unnecessary confusion and ambiguity

respecting the government's underlying requirements and to the offerors. GPA's

s § 5.0 addresses the cosmetic nature of an offerer's bid (in "overall presentation",
"methodology that demonstrates an understanding of the requirements' and "references") in
contrast to § 2.3 which addresses an offerer's "ability, capacity and skill to perform the
work specified," ...performance promptly or within specified time", quality of performance
with regards to awards previously made... ".
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Evaluation Committee's bid scoring, based without explanation on § 5.0 of the

RFP, was an erroneous evaluation standard and rendered GPA's determination

invalid, and the OPA's Decision was arbitrary, capricious, clearly erroneous or

contrary to law. It is fundamental to good procurement practice that "agencies must

evaluate proposals and make source selection decisions following the terms of the

solicitation," Connected Glob. Sols., LLC u. United States, 162 Fed. Cl. 720, 741

(2022).See also, One Largo Metro, LLC u. United States, 109Fed. Cl. 39, 81 (2013)(

"It is a fundamental tenet of procurement law that proposals must be evaluated in

accordance with the terms of the solicitation.")

Like the failing of the procurement record in capturing why Infosend was

afforded certain exceptions regarding its responses to the RFP, GPA's failure to

reflect in its procurement record the abandonment of §2.3 evaluation criteria

similarly prevents an award to Infosend.

VI. CONCLUSION

GPA made an award to an untested off island vendor that was not fully

responsive to the issued RFP and that was evaluated using criteria that deviated

from the announced criteria contained in the RFP. The record of procurement kept

by GPA explains none of this, and this material failing prevents a legal award to

lnfosend. Because of these failings, Graphic Center respectfully requests that this

Court issue determining an order that an award to Infosend is contrary to law,

and that Graphic Center, as the lowest priced remaining responsive bidder, be

made the awarded of the RFP. Alternatively, the Court should remand the matter

for further agency investigation and record development. Active Network, LLC v.

United States, 130 Fed. Cl. 421, 427-2.8 (2017) ("if the reviewing court simply

cannot evaluate the challenged agency action on the basis of the record before it,

the proper course is to remand to the agency for additional investigation or
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explanation)

Respectfully submitted on this 28th dayof August 2024.

RAZZANO WALSH & TORRES, P.C.

By:
JOSH SH
Auafrw3.¢Jar Plaintiff

) /
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Attorneys for Plaintiff,
Graphic Center, Inc.

IN THE SUPERIOR COURT OF GUAM

Civil Case No. CV0207-22
GRAPHIC CENTER, INC.

Plaintiff

v.

OFFICE OF PUBLIC
ACCOUNTABILITY, GUAM POWER
AUTHORITY, THE TERRITORY OF
GUAM and INFOSEND, INC.,

REPLY BRIEF

Defendants.

1. I NTRODU CTION

Graphic Center, Inc. ("Graphic Center" or "Appellant") provides this reply

brief to address the contentionsraised by the Guam Power Authority ("GPA") in

its Opposition submission of September 27, 2024 ("Opposition") .

II. ARGUMENT IN REPLY

A. GPA DOES NOT CONTEST THAT ITS EVALUATORS SHIFTED AWAY FROM

THE RFP'sESTABLISHED EVALUATION CRITERIA.

GPA claims in its opposition that a newly prepared "comparison" between

the standards set down in Section 5.0 of the RFP show a correlation with the

1
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evaluation criteria set in section 2.3 of the RFP. Opposition 9-10. GPA's new

correlation chart, however, does not appear in the procurement record and is not

reflected in the testimony of the evaluators. GPA's Opposition does not challenge

that GPA evaluated the offerors under § 5 of the RFP, instead of §2.3 which

explicitly set the "Standards for Determination of Most Qualified Offeror." ROA,

p. 1361 (Decision, OPA-PA-21-012, p. 6 L7-23); Transcript of Proceedings, 11-15,

20-22.

While GPA may be able today, with the benefit of hindsight, to recreate a

link between §5 of the RFP with the criteria of §2.3, the fact remains that i.ts

evaluators and procurement record made no such connection.. GPA's

representatives at the evidentiary hearing disagreed that §2.3 of the RPF was the

criterion by which the offerors were to be evaluated. See, Transcript of

Proceedings, 22. In testimony that varies from the post hoe correlation provided

by GPA in its opposition, no evaluator could provide during the OPA trial an

explanation for GPA's election to utilize § 5.0 instead of' § 2.3 to determine the

most of' best qualified offerer. During the course of the evidentiary hearing, the

witnesses also agreed that the RFP's use of two (2) separate evaluation criteria

lists rendered the RFP confusing to the offerors. See, Transcript of Proceedings,

(John Kim) 22-25. GPA's opposition does not contest this fact. It would be clearly

erroneous to allow GPA to adopt today a connection between §2.3 and §5.0 of the
RFP that GPA both refused to connect during the OPA evidentiary proceedings

and failed to connect in the procurement record itself. United States v. US.

Gypsum Co., 333 U.S. 364, 395 (1948).

B. GRAPHIC CENTER EXHAUSTED ITS ADMINISTRATIVE PATHWAYS.

GPA is correct that DFS Guam L.P. v. A.B. Won Pat Inf? Airport Auth (2020

Guam 20) contemplates the existence of multiple protests related to the same

procurement brought by the same offerer. GPA insists that Graphic center should

have protested separately the particular issue of the missing exhibit A from the

competing offerer's bid package. GPA is incorrect, in that it fails to recognize that

Graphic Center raised the document non-responsiveness issue from the first

instance.

2



On August 11, 2021, GPA selected Infosend for Award of the RFP. See ROA,

p. 1359 (Decision, OPA- PA-21 -0 12, 1117). GPA notified Graphic Center of the

intended award to Infosend seven days later on August 18, 2021. ROA, p. 1359

(Decision, OPA-PA-21-012, 17). On August 30, 2021, Graphic Center submitted its

agency level protest. ROA, p. 77. The protest challenged the GPA determination

that Infosend was the best qualified responsive offerer since the plain language of

RFP required that all offerors provide all required forms of the RFP ROA, p. 1-3.

The missing Exhibit  A would fall under this protest  ground.1 While Graphic

Center's October 14, 2021, information request would reveal that 1nflosend's bid

failed to include the needed Amendment and failed to answer the questions the

Amendment propounded, the fact remains that the issue of a non-responsive bid

from Infosend that  lacked key documents had already made it  through the

administrative review process. There is no factual dispute that lnfosend failed to

include the required form in its response and consequently failed to answer the

questions that the Amendment propounded.

c. GPA's PROCUREMENT RECORD DOES NOT COMPLY wiTH. LAW, AND DOES

NOT JUSTIFY GPA's PROCUREMENT DECISION.

GPA provides no challenge to the fact that GPA contracting official Fejeran,

t es t ified  t ha t  GPA grant ed  lnfo send  an exempt io n fro m submit t ing  t he

Amendment which prevented disqualification. Verified Complaint, '[14'7. GPA also

provides no challenge to the fact that there is 110 record, public or otherwise, of

GPA granting the claimed exemption to Infosend. Guam law mandates that "each

procurement officer shall maintain a complete record of each procurement." 5

G.C.A. § 5249. That  was clearly not  done here. Guam law categorically and
independently prevents an award when the material record of the procurement

was not properly maintained.. Under Guam law, "a complete procurement record

is required by law for an award," Telegram Holdings LLC v. Territory of Guam.,

2018 Guam 5, 1135 (Guam May 1.4, 2018), citing 5 G.C.A. § 5250.

1 Graphic Center also disputed the inconsistent evaluation scoring conducted by GPA that
was inconsistent with §2.3. ROA, p. 1-3.
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by the agency.

Due to the vapid record supporting the evaluation and award to Infosend,

Graphic Center respectfully requests that this Court issue an order declaring that

the award to lnfosend is unlawful, and that Graphic Center, as the lowest-priced,

fully responsive bidder, should be awarded the contract. Alternatively, the Court

should remand the matter for further investigation and development of the record

Respectfully submitted on this nth day of October 2024.

D. CONCLUSION

But.
JOS D. WALSH

RAZZANO WALSH & TORRES, P.C.

Plaintiff
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