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Phone: (671) 475-0390
FAX: (671)472-7951

OFFICE OF THE PUBLIC AUDITOR

To: Mr. Joaquin C. Flores, General Manager,
Guam Power Authority From:  Doris Flores Brooks, Public Auditor

Appellant Mr. Luis Zarauza, General
Manager, Union Fenosa — O & M Energy
Agency: 5
Pages 2 (Including cover)

CC: Date: Wednesday, October 28, 2009

Fax: GPA: 648-3290; O&M (34)(91)21039 01 Phone: (671) 475-0390 x 219

Re: OPA-PA-09-008: Notice of Appeal

(] Urgent X For Review OPlease Comment X Please Reply {0 Please Recycle

eComments:

See attached letter and enclosures. Please acknowledge receipt of this fax by

re-sending this cover page stamped with your agency name, date, and initials.
Thank you.

Rodalyn Marquez x. 203 rmarquez@quamopa.org

This facsimile transmission and accompanying documents may contain confidential or privileged
information. If you are not the intended recipient of this fax transmission, please call our office and notify
us immediately. Do not distribute or disclose the contents to anyone. Thank you.




OFFICE OF THE PUBLIC AUDITORK
Doris Flores Brooks, CPA, CGFM

October 28, 2009 Public Auditor

Mr. Joaquin C. Flores
General Manager
Guam Power Authority
P. O. Box 2977
Hagatna, Guam 96910

VIA FACSIMILE 648-3290

Re: Receipt of Notice of Appeal Regarding Invitation For Re-Bid Multi-Step Bid # GPA-013-07
for Performance Management Contract (PMC) of the Guam Power Authority Cabras # 1 & # 2
Steam Power Plant.

Dear Mr. Flores,

Please be advised that the Union Fenosa O & M Energy has filed an appeal with the Office of
Public Accountability on October 23, 2009, of your protest decision on the above-stated
procurement action. The appeal has been assigned Master File No. OPA-PA-09-008.

Immediate action is required of your office pursuant to the Rules of Procedure for Procurement
Appeals, found in Chapter 12 of the Guam Administrative Regulations. Copies of the rules, the
appeal, and all filing deadlines are available at our office and on our website at
www,guamopa.org. The transmittal letter and the first page of the notice of appeal files are
enclosed for your reference.

Please provide the required notice of this appeal to the required parties with instruction that they
should communicate directly with OPA regarding the appeal. You are also responsible for
giving notice to the Attorney General or other counsel for your agency. Promptly provide OPA
with the identities and addresses of interested parties and a formal entry of appearance by your
counsel.

Please submit one complete copy of the procurement record to OPA by Friday, October 30,
2009, five working days following receipt of this notice of appeal. When filing required
documents with our office please provide an original and two copies for OPA and serve a copy
to the Appellant (protesting vendor).

Thank you for your prompt attention to this matter. Please contact Rodalyn Marquez at ext. 204
if you have any questions regarding this notice.

Sincerely,

Doris Flores Brooks, CPA, CGFM
Public Auditor

Enclosure: First Page of Notice of Appeal- OPA-PA-09-009
Cc: Mr. Luis Zarauza, General Manager, Union Fenosa — O & M Energy (Via Facsimile 34-91-210-39-01)

Suite 401, DNA Building
238 Archbishop Flores Street, Hagatia, Guam 96910
Tel (671) #75-0390 - Fax (671) 472-7951
www.guamopa.org - Hotline: 47AUDIT (472-8348)



W UNION FENOSA ' » generacién

Ms. Doris Flores Brooks
Public Auditor

Office of the Public Auditor
128 Archbishop Flores Street
Suite 401, Pacific News Buildin
Hagatna, Guam 96910

{Copy to Mr. Joaguin C. Flores, General Manager GPAJ

RE: PROTEST LETTER FOR DENIAL OF PROCUREMENT PROTEST UNDER | INV
FOR RE-BID MULTI-STEP BID # GPA- 013-07 FOR PERFORMANCE MA
CONTRACT; CABRAS # 1 AND # 2 STEAM POWER PLANTS.

Dear Ms. Brooks,

We are submitting herein in a timely manner, a Letter of Protest on behalf of 0&M Energy S.A,,

s

regarding the above Guam Power Authority [GPA] Invitetion For Re-Bid #GPA {}1”~fo

H

{Performance Management Contract [PMC] Cabras 182 Steam Power Plant)

We received the letter of Denial of Protest [Annex 2} fram Mr. Joaquin C. Flores, General
Manager of GPA, denying our original Protest to GPA dated September 18®, 2009 {Annex 1}, in
which we protested GPA decision to propose the award to TEMES.

Our protest to GPA lannexed (o this letfer] was based on a series of grounds to consider TEMES
proposal not to be the lowest responsible and responsive bidder In summary, during the
performance of TEMES as PMC contractor du r;ng the last 8 years, the (&M expenditures
reflected in the Annual Budgets have averaged 3 million USD, and has obtained plant sub-par
performances of 84-86% availability. In the new proposal TEMES commits to achieve 90%
availability with 2 diminished Annual Budget of only 1 million USD.

Especially under normal industry standards governing a plant 37 years old, the guestion miaed

herein is mw TEMES will be able to run this facility for the next five additional years with a

proposed efficiency rate of 90%. This argument mandates the imposition of the GPA Gcnerai

iﬂ””}’%S and Conditions standards for determination of the lowest bidder found under Section

#17, subsections a) to hl, as well as the requirements for “all parties involved in the

orepaa ation, negotiation , performance [past & present] or administration of contracts to act in
od faith”.

We, from a perspective of international operation and maintenance standar ds, betieve that such
a proposal must be considered irresponsible laccordi {":} to Articte 17 of General Terms and
Conditions among cthers], since 2] 0&m costs can ditferentiate on a certain ran ige ﬁwe% on
the guality of the contract never to become one {ﬁ rd of the avefsge i i

proposals of the rest of bidders {this may point out to a dumping of price], and
able to perform-the same services with better performance for one third of the costs in
during the last eight years, we may be forced to ask the reasons why the cost has not been in
that rangs ear%ier,




UNION FENOSA

These arguments, included and explained in detail in our Letter of Protest to GPA, have not
found response in the Letter of Denial of Protest sent to us by Mr. Joaquin C. Flores.

We want to remark as well that, although only minor changes were made by GPA in this re-
bidding documentation as compared with the original bidding documents, a relevant
modification is the deletion in the evaluation formula of any reference to Guaranteed Heat Rate,
Looking at the results of the previous bidding process which was questioned and ordered to be
re-bid by your Good Office, this was exactly a scoring chapter in which our proposal made a very
high score compared with TEMES,

Consequently, we are filing the above aforementioned Bid Protest pursuant to the Guam
Procurement Rules and Regulations found under 5 GCA, Chapter 5 and other pertinent
Procurement Policies affording us these rights as the Lowest Responsible Bidder.

We assert the plausible claim that TEMES is not the lowest responsible and responsive bidder
and did not submit a Bid which conforms in all material aspects to this Multi-Step Bid as
defined in the General Terms and Conditions found under Section #17 pertaining to sections (D]
and [G] as well as other material deviations which we will further reserve the right to present
forthwith after we are afforded a fair opportunity to review the complete Procurement Files of
TEMES as well as GPA Bid Review Committee findings and analysis.

Furthermore under the standards for determination of the lowest responsible bidder we will
assert material claims that TEMES Bid did not satisfy all mandatory aspects therein and will
present to your Agency a full and creditable argument.

We therefore respectfully reguest your Good Office to hear our claims and permit us the
opportunity to present our substantive issues of Laws and Facts as we will prepare a full and
comprehensive protest after receipt of all pertinent procurement records from GPA.

We look forward to hearing frem you and your Good Office in advancing the best interest of the
Government of Guam.

Thank you.

ATTACHMENTS:

- Letter of Denial of Protest from Mr. Joaquin Flores [General Manager GPA], Oct 7%,
2009
- Letter of Protest from 0&M Energy to GPA, Sep 187, 2009
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& UNION FENOSA ' deaeraciba

To the atiention of; Madrid, July 30°% 2009

Copy to:

Ms, Jamie L.O. Pangilinan

Supply Management Administrator
Guarm Power Authority

Mr. Joaguin C. Flores
General Manager
Guam Power Authority

Subject: Re-Bid for Multiple-step Bid No. GPA-013-07 Performance Management Contract for
Cabras #1 and #2 Steam Power Plants

Following our previous f;s.,,n"mwz ef g‘agaré%w this issus, for your review and financial/techn
& lysis we are conducting a full scale cost benefit analysis of "the quality of performance of the

idder with regards to awards previou %f made to him”.

comparison and close examination of Temes previous PMC performances pursuant to
{ Terms and Condi m, ns under section #17, subsection gl:

it

future maintenance and services for the subiect of the award”

&

This issue inevitably becomes significant whereas our financial model and performance cf
hed charts 1 and 2] indicates that Ternes did not %%’ﬁ@ the above %%z’wﬁa}zﬁ and
st history, with an O&M Annual Budgets for 2008 at § 3.6 million as well as other
5 million, in spite of previcusly mw?zaxmg engines. This must

years i
be v ﬂ%%ﬁ by GPA as non-responsive and not the lowest responsible bidder pursuant to the above
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UNION FENOSA

industry standards, thus clearly not comporting to all of the Procurement Reguirements found
under the Procurement Documentation,

¥
accountability, impartiality, competence, openness and value as embraced by your competent
leadership and management team.

Luis Zarauza
General Manager
D&M Energy
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URNIOHN FENOSA

For year 2008, O&M Spending Budget mﬁg‘» Ternes was $ 3.4 million. Even previous

bid had values within that range [USD 2,130,0001

- In summary, Temes value consciously deviates from any logical value. %?;3* ed on industry
standards, this is unreasonable, and fails to meet the good faith required in the process.
Usually, such differences miw%w one proposal and the rest show %;::_;% of & bid that can be
considered incurring in predatory pricing, and/or in the category of “less than fair value”. In
this case, considering Temes knowledge of the plant historical performance and
expenditures, i can be %5%?*86 that there has been an intentionality to artificially aller the
normal result of the bidding process.

Furthermore, in the General Terms and Conditions Section 17, it is established that the Chief
Procurement Office shall be guided by the following {among others): D the quality of performance
of the bidder with regards to awards previously made to him, and G] the ability of the bidder to
provide future maintenance and services for the subject of the award. Considering that tor the last
years Temes has not been able to reach the availability presented in this Bid, and incurring st &
much higher cost, it is necessary to consider this historical performance at the timne of evaluatin
this current proposal from Temes.

hat Temes has infentionally presented a Bid with a

;’3% these arguments bring us to the % usion
s bona fide (good faithl.

g5 than fair Value, and %;?;.az @bw%ﬁi&il ack

Considering all the above, and in the certa g?? t GPA glves capital relevance to the transparency
and fatrness of s procurement pro a ses, we regques! Z%@ fisqualification of Temes bid, and we
remain waiting for your r favourable ac r%w mg t to further proceed and/or support you
in this argument in higher mﬁﬁ@ﬂrw of the re z&gm: %m Government Offices if i becomes

sk




UNION FENOSA

Attachment: Actual 0&M Spending, 2003-2008. Source: Bidding documents.
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GUAM POWER AUTHORITY

ATURIDAT ILEKTRESEDAT GUAHAN
P.O.BOX 2977 » AGANA, GUAM U.S A 86932-2977

FACSIMILE TRANSMITTAL COVER LETTER

Date:  October 12, 2009

Please deliver the following to:  O&M Energy, S.A.
Attn: Clarice Lema/
Juan Rodriguez Martin de los Santos

From: Melissa C. Uncangco
Buyer Il
Subject: GPA’s Response to O&M Protest dated 09/18/2009, for GPA-013-07,

Re-bid PMC Cabras 1&2 Multi-Step bid

Hafa Adai!

Kindly acknowledge receipt of the following by signing below and retum fax to (671) 648-3165.

Received By: Date:
Print Name Signature

Confidentiality Notice: The information in this facsimile is intended for the named recipients ONLY. It
may contain instructions requiring the immediate attention of the addressee. If you receive this facsimile in
error, or if there is a transmission error, please notify us immediately.

THANK YOU

Number of pages: 6

Sent by: Melissa C. Uncangco
Date: 10/12/2009



DENIAL OF PROCUREMENT PROTEST

October 7, 2009

Mr. Juan Rodriguez Martin de los Santos
Business Development Manager

O&M Energy, S A.

Parque Empresarial “La Finca”

Paseo del Club Dejportive, |

28223 Pozuelo de Alarcon

Madrid Spain

RE:  Guam Power Authority’s Response to O&M Protest dated September 18, 2009, for GPA-
013-07 (Re-Bid PMC Cabras 1&2 multi-step bid)

Dear Mr. Del los Santos:

['have reviewed your protest letter dated September 18, 2009, protesting Guam Power
Authority’s (GPA) Award of GPA-013-07 (Re-Bid PMC Cabras 1&2 multi-step bid) to Taiwan
Electrical and Mechanical Engineering Services, Inc, and the rejection of our [O&M] bid for the
abovementioned project due to low positive net present value.

1. There is no merit to your claim that the TEMES price proposal was “irresponsible and
non responsive”, based on O&M’s perception that TEMES was not acting in good faith under
the General Terms and Conditions. The bid evaluation committee reviewed all three bids
submitted and determined that all bidders were technically qualified. When the sealed bid
proposals were reviewed, the bid evaluation committee determined that the TEMES price
proposal was responsive and complied with all the requirements requested by Guam Power
Authority in the bid package. GPA reviewed the bid packages and provided a notice of intent to
award to the lowest responsible and responsive bidder. A responsive bidder is a person who has

submitted a bid which conforms in all material respects to the Invitation for Bids. 5 GCA



§5201(g) and 2 GAR, Div. 4, Chap. 3, §3109(n)2). Further, any bidder’s offering which does
not meet the acceptability requirements shall be rejected as non-responsive. 2 GAR. Div. 4,
Chap. 3. §3109(n)(3)( ¢).

2. GPA-013-07 is a multi-step bid process in which GPA qualified all bidders first on
whether the bidders met the technical specifications. In this case, GPA was provided with sealed
price proposals from all three bidders which were not opened by GPA until after completion of
the technical review. The technical review committee qualified all three bidders, TEMES, Korea
East West Power, and O&M Energy as technically qualified under the multi-step process. On
July 22, 2009, at 2:00 p.m., the sealed bid proposals of the three qualified bidders were opened in
the presence of company representatives. The representatives were provided a copy of the
Abstract of Bids which lists the Net Present Value (NPV) of the three bidders, a copy of which is
attached hereto as Exhibit “A”. TEMES had the highest 5 year NPV ($9,394,142.33) followed
by O&M ($5,353,457.28), and then Korea East ($4,939,222.46).

.Here the intent to award was made to TEMES, as it was deemed to be the lowest,
responsive and responsible bidder for these items. Their bid was responsive to the multi-step bid
and complied with the specifications set forth in the multi-step bid. TEMES provided a
responsive bid as required by GPA in its multi-step bid, and had the lowest price for the five year
contract, as reflected in the highest net present value. The five year net present value for TEMES
was calculated at $9,394,142.33 and the net present value for the next highest bidder, O&M, was
calculated at $5,393,497.28, which represents a savings to GPA of approximately $4 million
dollars over five years. GPA can not speculate as to the differences in the bids submitted by the

different bidders. Therefore, GPA hereby finds that there is no merit to O&M'’s claim that the



TEMES bid is irresponsible and non-responsive.
0O&M Energy Union Fenosa is hereby ON NOTICE that this is the Guam Power
Authority's final decision concerning O&M Energy Union Fenosa's September 18, 2009 bid

protest for the above described multi-step bid. You are hereby advised that O&M Energy Union

Fenosa has the right to seek judicial review.

Sincerely,

s

i
N

44I0AQUIN'C. FLORES, P.E.
General Manager, Guam Power Authority

~
U
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