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L INTRODUCTION

This is the Decision of the Public Auditor for an appeal filed on June 30, 2011, by
PACIFIC DATA SYSTEMS, INC., (Hereafter “PDS”) regarding the GUAM COMMUNITY
COLLEGE, Government of Guam’s (Hereafter “GCC”) June 15, 2011 denial of PDS* April 21,
2011, protest concerning GCC’s rejection of all remaining bids submitted in response to
Invitation for Bid No. GCC-FB-10-015 (Voice Over-Internet Protocol (Hereafter: “VoIP™)
(Hereatter, *IFB”). The Public Auditor holds that GCC’s April 7, 2011 rejection of the
remaining bids violates 5 G.C.A. §5225 because it was not made by the GCC’s Chief
Procurement Officer as required by the terms of the [FB, and the head of the purchasing agency,
GCC’s President. did not make the written determination required by 2 G.A.R., Div. 4, Chap. 3,
§3TIS(AN2)(A)iv). The Public Auditor further holds that GCC has a cogent and compelling
reason to justify rejecting the PDS bid because it exceeds the available funding for the VoIP
Telephone System. Accordingly, PDS” appeal is hereby DENIED in part and GRANTED in

part.

IL. FINDINGS OF FACT
The Public Auditor in reaching this Decision has considered and incorporates herein thg

procurement record and all documents submitted by the parties pursuant to PDS” July 29, 2011
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request for a decision based on the record and filings of the parties.! Additionally, the Publid
Auditor has considered and incorporates herein the procurement record filed In the Appeal of
Pacific Data Systems, Inc., OPA-PA-10-005, and the Purchasing Agency’s First Supplemental
Procurement Record filed on July 26, 2011 in this matter.” Further, pursuant to 2 G.AR., Div. 4/
Chap. 12, §12108(h), the Public Auditor takes judicial notice of all the pleadings filed in OPA-
PA-10-005. Based on the aforementioned record in this matter, the Public Auditor makes thel
following findings of fact:

I. On or about May 3, 2010, GCC issued the IFB.*

2. On June 10, 2010, GCC received bids responding to the [FB from PDS, GTA, and

IT&E (Hereafter “ITE”).*

i

arvagraph VIII, Line 2, Page %, BAppelliant’s Comment

*

See Reguest 1or Hearing,

r

on Agency Report filed on July 28, ZG11. Further, no other party reguested a
hearing in this maztter.

See Line 1, Paragraph 1, page 2, Order After Hearing dated July 22, 2011 and
filed on July 26, 2011 granting the Purchasing Agency's reguest o use the
Procurement Record in OFA-PA-10-00% as the procurement record in this matter

with a supglement. The IFB in CPA-PA-10-G0% is the same IFB at issue in this

" Bid Invitation, Tab 2, Procurement Record filed on Cctober 19, Z01C in OPA-

Tia pd Dpmoend i fEIE o . EaJ a1 % 3 oo e - o
Bid Abstract, Tab ¢, Id. HNOTE: Said Bid Abstract s

g 0 b i em 17 ca = ! vl Ymer o oy e o o mrn 4 e ke Fed e o 3
May 26, Z019 nowsver, 1L wWas S1gned by the persens opening the bigs and
I ' r b E L -3

e S . B e -1 Tt 1% T Ty 324} Do B P S T 1

witnessing the opening on June 10G, 2010. The Public Auditor finds that the
I & . : . T E e IV Y e o e g ] . N VI

date o Lnée Dia 1€ s 10, 29010 based on said dated

signatures and
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3. On June 23, 2010, GCC completed 1ts evaluation of the bids and GTA’s “Avaya’]
System Bid and PDS’ Bid were tied, however, GTA’s “Avaya™ System Bid was recommended
for award based on its lower price and PDS’ bid remained the second highest scoring bid.”

4. On July 27, 2010, GCC issued a Notice of Intent to Award the Contract for the IFB to
GTA.®

5. Five (5) days later, on August 3, 2010, PDS filed its Protest concerning GCC’s Intent
to Award the IFB’s Contract to GTA arguing that GTA’s bid must be disqualified for four (4)

reasons.’ These reasons were that GTA’s bid bond, Major Sharcholder’s Disclosure Affidavit,

Non-Collusion Affidavit, and Representations regarding Ethics in Public Procurement, did not

conform to the IFB’s requirements.® PDS supported its allegations by providing GCC with
documents GTA filed with the Federal Communications Commission (FCC) indicating that on or
about September 24, 2004, Shamrock TeleGuam Holdings, LLC direcily owned and controlled
87.27% of GTA, and that the remaining 12.73% was owned by Robert Taylor or was being held

for the future benefit of Robert Taylor and other members of GTA’s management team.”

* VCIP Evaluation Summary dated June 23, 2010, Tab %, Procurement Reccrd filed
ocn Cotober 19, 2010 in OPA-PA-10-005.

® Notice of Intent to BEward dated July 17, 2010, Tab 9, FProcurement Record
filed on Qctober 19, 2010 in CGPA-PA-10-005.

T png’ Protest dated August 3, 2010, Exhibit 2, Procurement Appeal filed on

PRSI 1 Tt I O wTRm w30
Gotober L&y 20.0 in OPA~PA-10-005.

Y Page 2, Domestic Section 214 Application filed for transfer of control of

0
3N

leGuamn Holdings, LLC, WC Docket No. 04~38

(FCC, September 24, 2004}, Exhibit B, Id.
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6. On September 17, 2010, GCC responded to PDS’ Protest by stating that GTA’s Bid
Bond, and Non-Collusion Aftidavit substantially conformed to the IFB’s requirements, and GCQ
denied that GTA was required to submit an atfidavit to show compliance with Ethics laws and
regulations governing Public Procurement.’® Further, GCC stated that GTA’s Major Shareholder;
Disclosure Affidavit substantially complies with Guam Procurement Law, however, GCC
acknowledged that this issue required further inquiry to determine whether GTA was a
responsive bidder.'' Finally, GCC acknowledged that its September 17, 2010 letter to PDS was
not a denial of PDS" Protest and that GCC would give a formal decision to said protest after
GTA responded to GCC’s responsibility inquiry.”?

7. On or about September 24, 2010, GCC conducted a responsibility inquiry on GTA
pursuant to 2 G.A.R., Div. 4, Chap. 3, §3116(b)(2)(B), and said inquiry consisted of GCC
requesting documents from GTA concerning GTAs responsibility as an bidder.”

8. On or about September 30, 2010, GTA responded to GCC’s responsibility inquiry, in
relevant part, by providing GCC with a second Major Sharcholder’s Disclosure Affidavit which

indicated that Shamrock Capital Advisors owned 60% and that GE Asset Management Inc.,

" Letter from Ssrah A. Strock, Esg., to Jonhn Day dated September 17, 2010,

Exhikbit 4, Id.

Id. Page 3
Page 4, Id

P Id., and Fage 4, GCOC's Denial of PDRS’ August 3, Z010 Protest, Exhibit C,
Lgency Report filed on Cotober 2¢, 2010, and Letiter from Jennifsr Sgambelluri

to Carmen K. Santos dated September 30, 2010, Exhibit A, Id.

DECISION ~ 4
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owned 29% of GTA’s shares for the past twelve months. ™

9. On October 5, 2010, GCC denied PDS™ August 3, 2010 protest, stating that GTA’s
Bid Bond substantially conformed to the IFB’s bid bond requirements and that GTA"s Bid Bond,
and Non-Collusion Affidavit substantially conformed to the IFB’s requirements, and GC(|
denied that GTA was required to submit an affidavit to show compliance with Ethics laws and
regulations governing Public Procurement.””  Concerning GTA’s Major Sharcholder’s
Disclosure Affidavit, GCC admitted that GTA’s original Major Shareholders Disclosurg
Affidavit stated that TeleGuam Holdings, LL.C owns 100% of TeleGuam Holdings, LLC and
that this issue required further inquiry by GCC.'"® However, GCC found that GTA’s failure to
provide all required information relating to responsibility in the IFB was not fatal and that
information requested in IFBs can be supplemented after the submission of the bid to curg
shoricomings in bid submissions pursuant to 2 G.AR., Div. 4, Chap. 3, §3116(b)(3) and tha
GTA’s September 30, 2010 Major Sharcholder’s Disclosure Affidavit sufficiently ensured
GTA’s responsibility pursuant to 2 G.A.R., Div. 4, Chap. 3, §3116(b)3) and (2}(B) and cured
GTA’s initial failure to submit a valid Major Shareholder’s Disclosure Affidavit with its bid.!]

Accordingly, GCC denied PDS’ August 3, 2010 Protest.'®

" Id., and GTA's Maior Shareholder’s Disclosure Affidavit dated September 320,
2010 attached to Letter from Jennifer Sgambelluri to Carmen K. Santos dated

September 30, 2010, Exhibit R, Id.

ot
3
o]

©GCC's Denial of PDST Rugust 3, 2010 Protest, Exhibi Agency Report filed

ot Cotober 26, ZGL0 In OPA-PA~10-005.
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10. On October 7, 2010, GCC awarded the IFB to GTA." However, GCC did not issug
a Purchase Order to GTA and GTA did not provide any services to GCC under the contract.”

11. On October 12, 2010, seven (7) days after GCC denied its August 3, 2010 Protest,
PDS filed its appeal in OPA-PA-10-005 and PDS limited its appeal to the issue of whether
GTA’s bid was responsive due to GTA’s failure to submit a valid Major Shareholders Aftfidavit
at the time the bids were received.”!

12. On January 12, 2011, the OPA issued its Decision in OPA-PA-10-005 and found, in
relevant part, that: (1) Through simple negligence, GTA submitted a false Major Shareholder
Disclosure Affidavit with its bid in violation of 5 G.C.A. §5233 and 2 G.A.R., Div. 4, Chap. 3
§3109(eX3XE) which resulted in GTA’s bid being non-responsive to the 1FB; (2) Guam|
Procurement Laws and Regulations prohibit GCC from accepting GTA’s September 30, 2010
Major Sharcholder’s atfidavit because it is a late modification or correction of the bid after bid
opening: (3) GCC’s award of the contract to GTA is void because GTA was a non-responsive
bidder which GCC should have disqualified and rejected at the time of bid opening; and (4
GCC shall consider the IFB’s remaining bidders in accordance with Guam Procurement Law and
Regulations.™

13. On April 7, 2011, GCC rejected the remaining bids submitted by PDS and ITE in

Y Notice of Bid Award dated Qorober 7, 2010, Tab 12, Procurement Record Filed
on October 19, 2020 in OPR-PR-10-005.

o fetter from Mary A.Y. Okada to Sarah Strock, Bsg., dated January &, 2011
made in response Lo CPA's Inguiry Re GTA Purchase Order.

' Sse Notice of Appeal filed on October 12, 2010 in OPA-PA-15-005.

N T v e e by e : T P Fa I RN Tr AT Iy £y Towise )
See Parvagraphs 1, 2, 3, and 6, Section IV. Conclusion, of the January 12,

2011 Decision in OPA-PA-10-005H.
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response to the IFB for three (3) reasons.  First, GCC found that the prices of the remaining bids
exceeded available funds. Second, GCC found that the supplies and services solicited by the IFB
were no longer required by GCC due to the Government Services Agency, Government of
Guam’s (Hereafter Referred to as “GSA™) plan to issue a solicitation for telecommunication
services for all of the Government of Guam. Third, GCC found the remaining bids to be af
unreasonable prices.”

14. Fourteen (14) days later, on April 21, 2011, PDS submiited their Protest of GCC’g
rejection of the remaining bids submitted in response to the IFB arguing, in relevant part: (1
PDS’ bid submission was within total funding available from a combination of Federal American|
Recovery and Reinvestment Act (Hereafter Referred to as “ARRA™) and GCC funds and, if not|
that, pursuant to the IFB specifications, GCC could make quantity adjustments to PDS” bid to
bring it to available funding levels.; {2) GSA did not issue a solicitation for telecommunication)
services for all of the Government of Guam, and if GSA did so in the future, such solicitation
would only cover telephone services and not a new telephone system as solicited in the IFB; and|
(3) PDS’ bid price was reasonable.”

15. On June 15, 2011, GCC denied PDS’ April 21, 2011 protest reiterating GCC’y

justifications for rejecting the remaining bids submitted in response to the IFB. Further, GC(

i3 07 I Ant e Drwa 107 BT T F oy sal A [ RN, oo ~ F f - :
Letter dated April 7, ZGL1 from Sarah A, Strock, Esg. to Bill Mann, Esg.,

Te £ € rer £ P e - ] Qe e o Timety - 1 = + - o

Jelfrey Coox, Esg., and Steven Carrara, Esg., Document 1, First Supplemental

Procuremant Record filed con July 26, 2011.
OFDET Protest dated April 21, 2011, Exhibit 3, Procurement Appeal filed on

June 20, 2011,

DECIIION ~ 7




[es]

25

delegated ifs procurement authority concerning this matter to GSA.

16. Fifteen (15) days later, on June 30, 2011, PDS filed its appeal in this matter.

II1. ANALYSIS
The main issue presented by this appeal is whether GCC complied with the OPA’s
January 12, 2011 Decision in OPA-PA-10-003 and its directive that GCC shall consider the
remaining bids submitted in response to the IFB in accordance with Guam Procurement Law and
Regulations.”® To determine whether GCC’s rejection of the remaining bids was in accordance
with Guam Procurement Law and Regulations, the Public Auditor must review whether the
method GCC used to reject the bids and GCC’s justifications for the rejecting of the remaining

bids submitted in response to the IFB. Pursuant to 5 G.C.A. 5703, the Public Auditor shall

| review these issues de novo.

A, GCC’s Method of Rejecting the Bids was Invalid.

GCC’s method of rejecting the bids did not comply with Guam’s Procurement Law and
Regulations. GCC has the authority to reject all bids after bid opening. Bids submitted in
response to an nvitation for bids may be rejected in whole or in part as may be specified in the
solicitation, when 1t is in the best interests of the Government of Guam, in accordance with
Guam Procurement Regulations and the reasons for the rejection must be made part of the

contract file. 5 G.C.A. §5225. Here, the IFB specifically states that the Chief Procurement

Letter dated June 13, Z01iI from Catrina M. Campana, Bag., to Bill R. Mann,
Esg., Document 3, Fizst Suppliemental Procurement Record filed on July 26,
2011

Line 19, paragraph 6§, Section IV. Conclusion, page 20, Decision dated

Januvary 12, 2012 in OPA-PA-10-005.

DECISION - B




Officer shall have the authority to award, cancel, or reject bids, in whole or in part for any one or
more items if she determines it is in the public interest.”” Further, Guam Procurement
Regulations specifically require that after opening but prior to award, all bids may be rejected in
whole or in part when the Chief Procurement Officer, the Director of Public Works, or the head
of a purchasing agency determines in writing that such action is in the Government of Guam’s
best interests for reasons including but not limited to, in relevant part: (1) Prices exceed
available funds; (2) The supplies, services, or construction being procured are no longer
required; and (3) All otherwise acceptable bids are at clearly unreasonable prices. 2 G.A.R.,
Div. 4, Chap. 3, §3115(d)2)(A)(iv), (i), and (v), respectively.® Also, the reasons for rejection
shall be made part of the procurement file and shall be available for public inspection. 2
G.AR., Div. 4, Chap. 3, §3115(d)(3). Here, as stated above, GCC’s only notice that the bids
were rejected came from GCC's Attorney, in her letter dated April 7, 2011, which was addressed

to the attorneys for the bidders. The signature of GCC’s attorney is the only signature appearing

Paragraph 23, Award, Cancellation & Rejecticn, IFB, General Terms and

Conditicns, IFB, Tak Z, Procurement

Generally, GCU is exempt from the centralized procurement regime created by

5 G.C.A. §5120, put is governed by Articles 1, 3, 6, 7, 10, 11, ang 142 of

I P

Crimrn? e ramerit Ty = 3 QU e H I P by mrreehy (0 H P T et
Guam’ & Procurement Law. 5 G.C.A, $5125. PFurther, although GCC 1s authorized
-

£ o vy 1 oy TR CI T Ee S eI T pnewss |omb e o B P L [E A M
to promulgate 1its own procurement regulations pursuant toe 5 G.CLA. §3L31, GCC

P

has adapted the Government of Guam’s Procurement Regulations as GCC's

R e G \ ) . T2 3 UG et 3 -
See GLC Procurement Policy No. 228 adopted on

Bugust Z, 2010 pursuant to GCU Board of

DECISION ~ §




[

%)

9]

o

o

jte)

iG

11

12

20

21

22

23

[
o

¥ Further, said letter states that: “GCC reviewed the remaining bids by PDS and

on said letter.
IT&E and has rejected both of them because rejecting these bids is in the best interest of the

territory.” *° The Public Auditor finds that GCC’s April 7, 2011 Letter rejecting the remaining
bids submitted in response to the IFB does not comply with Paragraph 23 of the IFB’s General

Terms and Conditions because it is not signed by the Chief Procurement Officer nor does it

indicate it was issued under her authority. The Public Auditor also finds that said letter does not

rcomply with 2 G.AR., Div. 4, Chap. 3, §3115(d) because it is not a written determination by the

head of the purchasing agency, here GCC’s President, which is required by the mandates of the
aforementioned Guam Procurement Regulation. Indeed, a review of the procurement record
filed in OPA-PA-10-005 and a review of GCC’s First Supplemental Procurement Record filed in
this matter on July 26, 2011 indicates that GCC’s President never submitted the written
determination required by 2 G.A.R., Div. 4, Chap. 3. §3115(d) at any time prior to GCC’s
Attorney’s April 7, 2011 letter or any time after said letter was issued. Therefore, GCC’s
method of rejecting the bids, specifically the use of its attorney to effectuate the rejection of the
bids after opening and prior to award, is invalid because such method was not made as specified
in the IFB and because such method is not in accordance with Guam’s Procurement Regulations.
The Public Auditor’s de novo review of GCC’s June 15, 2011 denial of PDS® April 21, 2011
protest now moves fo the issue of whether GCC’s reasons for rejecting the bids complied with

Guam’s Procurement Laws and Regulations.

G e s S e gl Toem i 1 T AT o e P i : e e TIAT T Wm e e
Levter dated April 7, 2011 from Sarah A. Strock, Esg. to BILI Mann, Esqg.,

irey Cook, Esg., and Steven Carrara, EBsg., Document 1, First Supplemental




B. GCC May Justify Rejecting the Remaining Bids if they Exceed Available Funds.

Rejecting the remaining bids submitted in response to the IFB might be in the best
interests of the Government of Guam if the remaining bids exceed available funds. Generally,
as stated above, after bid opening but prior to award, all bids may be rejected in whole or in part
when the Chief Procurement Officer, the Director of Public Works, or the head of a purchasing
agency determines that such action is in the best interests of the Government of Guam. 2
G.AR., Div. 4, Chap. 3, §3115(d)}2)(A). Further, it is the policy of the Government of Guam
that solicitations shall only be issued when there is a valid procurement need unless the
solicitation states that it is for information purposes only and the solicitation shall give the status
of the funding for the procurement. 2 G.AR., Div. 4, Chap. 3, §3115(b). Further, preparing
and distributing a solicitation requires the expenditure of government time and funds and
businesses likewise incur expense in examining and responding to solicitations, therefore,
although the issuance of a solicitation does not compel the award of a contract, a solicitation is to
be cancelled or rejected only when there are cogent and compelling reasons to believe that the
cancellation of the solicitation is in the best interests of the Government of Guam. 2 G.AR.,
Div. 4, Chap. 3, §3115(a) and (b). Thus, the Public Auditor must review GCC’s justifications for
rejecting the bids to determine if they are cogent and compelling enough to serve the best
interests of the Government of Guam. This analysis starts with GCC’s need to procure the
products and services it solicited in the IFB.

GCC has a valid procurement need for the VolP Telephone System it was soliciting for in|
the IFB. On or about May 3, 2010, when GCC issued the IFB as stated above, GCC was
spending over $100,000 per year on telephone utility costs, not including all expenses for

telephone instruments, long distance charges, telephone system reprogramming, cable/wiring,

DECIZION - 11
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and other related services costs.’’ At that time, GCC had over 200 telephone lines with most of
the numbers going through a PBX/Centrex phone system and all services were being provided by
GTA.” GCC had determined that by procuring a Voice-over-Internet-Protocol, or VoIP
Telephone System, GCC would incur lower costs, have an easier telephone system to manage
and develop, and GCC believed that the VoIP telephone system would pay for itself within the
first two (2) years of its use with all the savings from avoiding the high cost of standard
telephone services.” However, the VoIP's Telephone System’s potential to pay for itself is a
redundant benefit because the project is funded in the amount of Two-Hundred-Eighty-Five-
Thousand-Dollars ($285,000) from federal ARRA funds.™ This means that Guam's taxpayers
and GCC’s students are spared the costs of the purchase of the VoIP Telephone System the IFB
was soliciting for. Therefore, the Public Auditor finds that GCC had a valid procurement need
for the VolP Telephone System the IFB was soliciting. This review now turns to whether GCC
had cogent and compelling reasons to reject the remaining bids submitted in response to the IFB.

1. GCC Funding Is Limited to ARRA Funding.

GCC’s first reason, that prices of the remaining bids exceed available funds and that its

not appropriate to adjust quantities to come within available funds is a cogent and compelling

Tap 2, Procurement Record filed on Cotoper 1%, 2010 in OPA~

2 i E ST L. i . S -1 ] i 1 ey "y . T e, N T4 5. T e
Letter dated April 7, 2011 from Saran A. Strock, Esg. to Biil Mann, Esg.,

Jeffrey Cook, Esg., and Steven Carrara, Esg., Document 1, First Supplemental

Procurement Record fTilad on July 26, 2011, and Statement Answering

Allegations of Appeal, Exhibit C, Agency Report filed on July 18, 2011.

DECISION - 312




reason to reject the remaining bids. A bid may be rejected after opening when bid prices exceed
available funds and if it’s not appropriate to adjust quantities to come within available funds. 2
G.AR., Div. 4, Chap. 3, §3115(d)2)A)(iv). The Public Auditor must first decide the
preliminary issue of whether PDS” bid exceeds available funding. GCC argues that PDS’ bid
price of three-hundred-seven-thousand-eight-hundred-eighty-dollars-and fifty-cents
($307.880.50) exceeds the available two-hundred-eighty-five-thousand-dollars ($285,000) in
ARRA funding by twenty-two-thousand-dollars ($22,000).>> The Appellant argues that its bid
price is less than GCC’s total available funds which are four-hundred-seventeen-thousand-dollars
($417,000) and that the additional one-hundred-thirty-two-thousand-dollars ($132,000) of GCC
funding comes from what GCC is annually paying GTA for GCC’s existing telephone system.*
The IFB specifically states that GCC seeks to avoid the high cost of its existing telephone
services, provided by GTA, with the VoIP Telephone System the IFB solicits. Further, the IFB
required the bidders to include the cost to support the VoIP system for the first year (12 months),
and to provide the cost for continuing support and maintenance for additional years.”’ Finally,
although GCC included its monthly GTA billing with it’s phone numbers and employee listings,
in IFB Amendment 2, GCC explained that the purpose of providing these documents to the
bidders was to assist them in making a reasonable price estimate for their bids.”® Therefore, the

Public Auditor finds that the available funding for the IFB is limited to the two-hundred-eighty-

* Statement Enswering Allegations of Appeal, page 1, Agency Report filed on
¥ line 12, page 3, Procurement Appeal filed on June 30, 201%,

Y vendor Support/Service Capabilitieszs, VoIP Telephone System Proiject, IFH,
Tab 2, Procurement Record filad on Octcber 193, 2010 in OPA-FA-10-005.

7GEC response to MOV Question #31, Amendment #3, IFE, Tab 4C, Id.

DECISION ~ 13
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five-thousand-dollars ($285,000) in ARRA funding and that PDS’ bid exceeds the available
funds by twenty-two-thousand-eight-hundred-eighty-dollars-and-fifty-cents ($22.880.50). The
Public Auditor will now review whether it would be appropriate for GCC to adjust the quantities
of PDS’ bid to come within available funds.

GCC argues that its not appropriate to adjust quantities in PDS’ bid to bring it into
available funding because the twenty-two-thousand-dollars ($22,000) of PDS’ bid in excess of
the ARRA funding makes the VoIP Telephone System not worth the cost.”® GCC can avoid any
costs in excess of the ARRA funds by adjusting PDS’ bid. The IFB required the bidders to
submit scalable bids incorporating up to 300 or more phone lines and users.”’ GCC also reserved
the right to increase or decrease the quantity of items, in this case phone lines and users, from 0
to 300 according to availability of funds.’! However, the record does not indicate what effect, if
any, the deletion of phone lines or users necessary to adjust PDS bid will have on GCC. In the
absence of this information, the Public Auditor must respect GCC’s decision not to adjust the
quantities of PDS* Bid. GCC is required to conduct its procurement activities to provide
increased economy and to maximize to the fullest extent practicable the purchasing value of
public funds. 5 G.C.A. §5001(b}(5) and 2 G.A.R., Div. 4, Chap. 1, §1102(4). Here, this policy
is not served if GCC must adjust quantities to obtain a telephone system that does not have
sufficient phone lines to properly service all of GCC’s users. The Public Auditor finds the fact

that PDS’ bid exceeds available funding to be a cogent and compelling reason justifying

F
T

¥ o g e e T e o n JE - . _— - B oan ey D3 [
suatement Answering Allegations ¢ A_f_)peci.l, madge 1, Ag@u(,y Repert Ilied on

~

TeyT o 1 7T
GJUIEY LB, Zd i,

.

"o Project Description, VoIP Telephone System Prodect, IFE, Tabk 2, Procurement

<

Record filed on Cotoher 19, 2010 in OPA-DA-I0-0GO5,

' GCC Response to MOV Question #1, Amendmant 3, IFB, Tab 4C, I1d.
P
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rejection of the bids.

2. GSA’s Procurement of Telephone Services Does Not Make the IFB Unnecessary.

GCC’s second reason, that the supplies and services are no longer required due to the
(GSA’s solicitation for telephone services, has no merit. GSA and GCC’s procurement activities
are separate and apart from each other because GCC is exempied from the centralized
procurement regime. 5 G.C.A. §5125. Further, to validly take part in GSA’s Solicitation of
Telephone Services, GCC’s Board of Trustee’s must give it’s approval of GCC’s delegation of
its procurement authority to GSA. GCC Beard of Trustees Policy 228 {Procurement Policy)
dated August 2, 2010. Here, there is no evidence in the Procurement Record that GCC’s Board
of Trustee’s has delegated‘the authority of GCC’s Chief Procurement Officer to solicit for
telephone services to GSA. Therefore, the Public Auditor finds that GSA’s solicitation for
telephone services does not constitute a cogent or compelling reason for GCC to reject PDS’ bid.

3. PDS’ Bid Is Not Unreasonable,

GCC’s third reason, that PDS’ bid cost was unreasonable, has no merit. The head of a
purchasing agency may reject otherwise acceptable bids after opening but prior to award if such
bids contain clearly unreasonable prices. 2 G.A.R., Div. 4, Chap. 3, §3115(2}(d(2)AXV).

GCC found that PDS’ bid was unreasonable solely because it exceeds the available ARRA
funding by twenty-two-thousand-dollars ($22,000).** However, there is no evidence in the
record in this matter that PDS” prices were inflated or suspiciously high. Therefore the Public
Auditor finds that the fact that PDS’ bid exceeds the available ARRA funds for the project, by

itself, does not make PDS’ bid unreasonable.

R N N = ST S TR S B Fiy P R [ ~ S @ o B P ~t 23
Page 1 and b, Rebuttal to Appeliant’s Comments on the Agency Report filed

on August 5, 2011.
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C. GCC’s Rejection of the Remaining Bids is Vacated.

The Public Auditor finds that GCC’s April 7, 2011 rejection of the remaining bids must
be vacated to revise GCC’s solicitation of the IFB to comply with Guam’s Procurement Laws
and Regulations. If prior to award it is determined that a solicitation of a contract is in violation
of law then the solicitation shall be cancelled or revised to comply with the law. 5 G.C.A.
§5451. Here, as set forth above, GCC’s rejection of the remaining bids violated 5 G.C.A. §5225
because it was not made by the GCC’s Chief Procurement Officer as required by the terms of the
IFB, and because the head of the purchasing agency, GCC’s President, did not make the written
determination required by 2 G.A.R., Div. 4, Chap. 3, §3115(d). Therefore, the Public Auditor
hereby revises the solicitation to comply with the law by vacating GCC’s April 7, 2011 rejection

of the remaining bids submitted in response to the IFB.

IV. CONCLUSION

Based on the foregoing, the Public Auditor hereby determines the following:

1. The Public Auditor finds that GCC’s April 7, 2011 r¢jection of the remaining bids
violates 5 G.C.A. §5225 because it was not made by the GCC’s Chief Procurement Officer as
required by the terms of the IFB, and because the head of the purchasing agency, GCC’s
President, did not make the written determination required by 2 G.A.R., Div. 4, Chap. 3,
§3115¢d).

2. The Public Auditor finds that pursuant to 2 G.A. R., Div. 4, Chap. §3115(d)(2)(A)(iv)
GCC has a cogent and compelling reason to reject the remaining bids as they exceed the
available ARRA funding for the VoIP Telephone System Project and it would not be appropriate
to adjust quantities to come within available funds.

3. GCCs April 7, 2011 rejection of the remaining bids submitted in response to the IFB
is hereby vacated.

4. PDS’ Appeal is DENIED in part and GRANTED in part.

5. GCC shall either reject the remaining bids or award the IFB in compliance with
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Guam Procurement Law or Regulations, and GCC must do so no later than 5:00 p.m. on or
before September 30, 2011.

6. PDS is hereby awarded, pursuant to 5 G.C.A. §5425(h) (2), PDS’ reasonable costs
incurred in connection with PDS” April 21, 2011 Protest, excluding PDS’ attorney’s fees,
because, as PDS was the second highest scoring bidder, PDS had a reasonable likelihood of
being awarded the contract but for GCC’s reckless violation of 5 G.C.A. §5225. GCC may
object to PDS’ cost demand by filing the appropriate motion with the Public Auditor no later
than fifteen (15) days after PDS submits such cost demand to GCC.

This is a Final Administrative Decision. The Parties are hereby informed of their right to
appeal from a Decision by the Public Auditor to the Superior Court of Guam, in accordance with
Part D of Article 9, of 5 G.C.A. within fourteen (14) days after receipt of a Final Administrative
Decision. 5 G.C.A. §5481(a).

A copy of this Decision shall be provided to the parties and their respective attorneys, in
accordance with 5 G.C.A. §5702, and shall be made available for review on the OPA Website

WWW. 2uamopa.org.

DATED this 26” day of September, 2011.

DORIS FLORES BROOKS, CPA, CGFM
PUBLIC AUDITOR
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