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Government) respectiuily submirs the instant Hearine Brief SUMMAriZing it arcuments
concerning the ssues contested in this malier

CEACTUAL BACKGROUND

Fhus appeal imvolves g contrac dispute over o road construction project focated

f H

on Route 2 i Uinatae. DPW originally put the moject out for bid between April 1o Juls. 000

in PR i tobE

FURGCE RN R okl PUALIEOL A all e, tie Route 2 project was. and 1s. funded fuiis

by the 1S Federal Government PUTSLEIE 10 the AMERICAN RECOVERY AnD Ry SEMENT
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? AT 0F 2009 CARRATY and wdmnn tered by Foderal Hhohaas Admimsmation ¢FHIWA )
Accordinglyv. federal road construction stindards avd other requivements are applicabic o the

protect.

O October 302009 4 bid epenmne i beld

Hubtee™s Tow hid ST.835.040 0 WS

determimed to be responsive and reasonable /7o CRUCORL e (08] Aceordinglv,

DPW awarded Hubtee the contract for the Rewte 2 construction project. [/ Ppoci 2

RECORD ar pp (0136200004 3

The torms and conditions of Hubtec s conre: Provided that the construction project

would be completed within 2490 calendar d s rom e contract commencement dite (which iy
the date that a Notice 10 Proceed CNTPY s isswed). JProct mivion s Ricors af o 35 For
the Rowte 2 project. the contract compleson date was determined 1o be Decensher 31 2010,

Oy anuary 250 2001, the Government ade sod Hubree that 0 was i serious by reach of
s contractuad oblivanons due (o numerous SUVHORIICRGS and sadely Violations and that facy
that the deadhne of December 31 hud passed and only 289, 0 the project hud been completed.

while over 100% of 1the contract time had clipsed

RIS T RECORD ar p SR8 The

Covernment ordered Hubiee fo submil o FOULEst TOT e cetension as requred by Section SCR

1 ANK 1 7aN
P NS s

[ S

HIS-01 of the contrast hotweep the purtios, 7wt 2o

Hubtee fasled o submit the reguest o

Coxdension. Thereofior on Fobruary 22,

20010 the Government fernis wted the Rowe oo

with Hubtec, /P00 R EST Bicorn

al pp 3SUOSUGT O the se dare, the Lrovernmient also notilied Hubiee's surety of the

contract ermmation. j"'z“f-.‘()-f'” i

Plubteo e
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LIST OF ISSUES PRESENTED BY THE PARTIES

K d R

Tou ceruin extent. there is an overlap and similaniy of

and Hubtee s hion respective List oF Tssi by When the nwo Lists are combined. e fssues

prosented by hoth parties are essentrally as follows:

(A Whether DPW acted mogood faith in it

performance of the contractl with
Hubiee, / e fssne NaoJj

(B Whether DPW breached the contract between the purties. [{ubiec fvsue No, 27
(Cr Whether Hubtee breached the comtract between the parties. [P Jvsie N, 27

{1 Whether DPW wrongfully tenminated Hubtee from performing work under the
Contract. 1 lubrec Issice Noo 5 and DPW Issie No s

Ly Whether DPW janored the dangerous environmental conditions and. in

clicet.
caused Hubtee to Ll to micet its contractual obligations. /i fubiee

fsvie Noo 3):
() Whether the dest ten for the job was defective. fliubroe fsvue 5]

{Cr) Whether DPW s Tiable for the foss of the bonding on tie jobc frbrec o

tH) Whether Hubtee s owed compensation for chanee orders, foss ol e and
1 5

clort expended in the performance o the Contract [Hibtee Lsspe Noo 6 and DN
voand

{1 Whether DPW s entitled to an offsel of any amounts all ceedlv owed 1o Hubyeo
against the additional Habilities. cavsed 10 DPW by the breaches, neghivence, and Braudolent

actions of Habtee, /DPH [ssie No. /.

d last ol Issues Dled on Sunas 12 9511 g Appy

I)P\\ 5 !Imumﬂ Brief
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LEGAL DISCUSSION

AL WHETHER DPW ACTED IN GOOD FATHI LN I'FS PERFORMANCE
WTHE CONTRACT WETH HUBTEFC [HEBTECISSUE NO, ).
Hlubteo alleges as s it fssue Gt DPW fled 1o act i good faith with respect 10
Hubteo s performance of the contract, On ths pot 1 s well setded that an tmphoed covenant
o fare deshng and good  faith s unphoitiy contumed within CVETY Zoverniment contriel

_féi’_‘u ugé i‘U 1 i l? iy lj‘&l'ﬂ'lhl(i . !:_1_‘;_}\,

hndemy, Co s TS a0 142 140 (CHO 108N
Gimplied obligation of good fanh is prosent il contracts, ncluding government construct; tion
COMERCES. cifing 3 WHLLISTON, A TREATISE ON 1y [ oaw o FUONTRACTS § 070 (3d ed. 1961)),
Tothis end. however, it iy simtarly well settled tha zovernment officials are presumed
o act conseientiously and i goed Taith in e discharge of therr duties. and courts will 1o
gl depart from the presumpition of pood fith so to conclude fhat o particulur governnen

chion was muade m bad faith

CComp s Bnited Sratess 343 F 24 12080 13001307 (01,

LS

CLOI765 coany analvais of guestion of Governmenial bad faith must hestn with the

presumption: that public officials act conscientiousiv in the discharge of their duiies.  The
ot s heen Clouth o find e the contram andd o oguires Saelln trefranahie
proot o huduce the court o abandon the presumplion of vood faith dealing.”™ (Ciation

omittedin see alsos AnePro, Protective Ageney, Bieo v US0I8T FAd 12240 1238 (led. Car

2087y TN Distributors, Ine, v S TS T3 1079 08S (Fed Oir LUy Speszatorro v

LR

Foderal Aviauon Adm stration. RO7 F 20 fau 1 (el Oy Posey Toreelio v U8 6y
P SO CT sy

Thus e order 1o overcome the presumpiion of good Lmih and as the ap wellunt and

i

contractor. 1t s Hubtee s burden 1o presens Celear and convineine evidencee ol the affeocd had
Fin ) b
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must mvolve more than allegations of miscommunication or contract misunderstandings.
Rather Hubreo must estabhish by clear and convincing evidence that there was some sort ol
malice or conspiracy agaimst o and thar thar DPW had o specific mtent o injure Hubiee,
Ralvar Corp. 343 F2d w1302 fnding than there was no bad f2ith i the absence of “some
proof ol malice or conspiraey”).

DEPW asserts thar an all times, Hubtee was treated reasonabiv faredve and given cuvery
accemmadation. Indeed. Hubteo has not and cannot put forward any evidence tmuch less clear
md - convinemng evidence) that DPW tenminasied the Route 2 contract maliciously for no
legitimate business reason or with the specific intent o injure Hubie

Fhie only evidence that Hubiee appears to rehy upon for s bad faith claim s that DPW
alfegediy did nol respond 1o certain Hublee myuiries e tmely manner. While defayed
commuinceaons with DPW I proven. may be grounds for supporing an exiension ol the
contrict performance fime or even an adjustment of costs. such allegations do not rise 1o the
stundards of mahice or conspuaey necessary o Justihy a finding of bad faith

And o this regards Hubtee appears before OPA with unclean hands because the

elt cvidences numerous delavs that were caused by

procurement record and the project

Hubtoo and for which the DPW had no part. Under the tenms of the contract, the deadhne tor

complenng Route 2 was Decamber 3. 20100 Yt by that dates the project was onlv o mere

2 completed. As will be esrablished at the Hearmg. the 287, completton benchmark was
substannally caused by environmental and OSHA violations that were soleby within Hubiee's

I

controf. Andowhen i becamne obvious it Hubtee necded more e, DPW ardered Habieo to

peat of %L Mu 'l Corp
Prockor Mo G3PA P A [EREeigty
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farled to submit the Feguiest although it was sis obligation and i s miterest and henefi o do so.

Grven all this, DPW submins gy o meorrect and incongruous for Hubtee 10 now
argie that DPW was the sole or prmary viuse of s delaved performunce when the o rdence af
the Hearmye will show thai the defav=were actuaily caused by Hubiee s technical inabiting o
pertornm the work and by s own failure 1o ke aoton when BOCUSEaY.

H.

B. WHETHER DPW BREACHED TUHF CONTRACT BETWEEN THFE

PARTIES. [HUBTEC ISSUE NO, 2/,

C. WHETHER HUBTEC BREACHED THE CONTRACT BETWEEN THE
PARTIES. [DPW ISSTE NO. 2]

D. WHETHER DPW WRONGFULLY FPERMINATED HUBTEC FROM
PERFORMING WORK UNDER THEF CONTRACT. [HUBTEC ISSUEF NO. 5 AND
DPWISSUE NO. ).

Tothe extent that it s Hubree s alfepation thal DPW breached the coniract by

wrongiuliy rermnaung the Route 7 contiact, i fubiee has vel 1o deptify anv evidence even

remotely establishing what spectic actions or fnactions P did w el would justfv o claim
abwrongtul temiinanon

Incontrast, DPW fas produced much cvidence. and is disen ST more evidence CVETY
a |

lans R thwecontoed w i Muabios dn GRS o nni g AU CCmme ol ok did

Hubteo Gl o comnlere the jobh watisficnn wthig e proseribed e but also that the
] H

F3 i A i .
Fade Dol 1] paoes
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qriabity of the relatis iy small amount of work that was done was extremely poor
the specitiod standards, There is also evidence that Hubteo know mglv imade misre
T DI ahaut the e ang quality of the matenals o wed o the project. and that o made

TESTepreseninons an dspecks mnvolving the exten of e IVpe or seope of

s

-

B S AN

wd notup o

presentations

H N
woerk tha woas

purtormed. As previousiv owdined in DPWS SAGENCY Ripoi s that was Bled op Jutv 19 2o

this ¢

u;"'

!)i’\\ s Hearing Bmf

i

sdence mcludes

. Hubtee's admitied substiution and ins tallation of foreign sreel imported

from Korea @ direct violation of the express terms of the Contract

(SCR

FOS 1) and the federal “Buy American Act” JACENCY REpory  [ub B o

I3 (,.'fj;)/;/‘;

. Adntentonal and willful falsification of pavient invoeices so

RN iY

fraudulent]y misrepresent the Korean steel oo hcmg LUS0 steed in

Violation of the express terms of the ¢ onract {ROP- NEDR

. tentional and willful creation of false mvoices in order 1o e

[SA S N

double pavient for certain Undisty ihuted Materials (recerved from Dpw

Cunstruction Manager and  supplior requesting paviment under the

Pavment Bond), FAGENCY REPORT  Tub B il pp GUOY-(G2 7
. Fatlure o pav subcontractors, JACENCY Ripony  Jub 8 o 1y

P Vo T
[RAF S

. Faling to engage adequate crosion control meastres, resulting
stanee of 4 non-conformance report and a Nooce of Violation

CGanm Bnvronmenial Pros Cehion Ape nev (Gl A

. Numerows trattic and OSH A workplice satety violations:
. Nanerons authortzed devintions e parbicsliar

specHications sef forth i the fesion plans: andd

. Overall detective and substandsnd dworkmanship
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YyoondbE preasUdhe WIHHITUSS and uwuxmuuas_y VLD {0
syt ‘.f,}.\ E’R TCNe PN ey .'H-’i]si BN e s toernin: d {or cause i that
stastantiaie that the Roure 2 contract with nubtec was properly terminated o cause. ad tha

Yy Laufis encountered durmg the project were e divect result of Hubteo s actions and

achions,

1

I WHETHER DPW IGNORED THE DANGEROUIS ENVIRONMENT AL
CONDITIONS AND. IN EFFECT. CAUSED HUBTEC TO FAIL TO MEET I'TS
CONTRAUCTIAL OBLIGATIONS. [HUBTEC ISSTE NO. 3/

k. WHETHER THE DESIGN FOR THE JOB WAS DEFECTIVE, HUBTEC
ISSUE NO. 4.

DPW formallv objects 1o the presentation of any evidence or testimony reluted 1o
Flubtee allegations thar DPW ignored dangerous environmental conditions ut the Route 2
project sites o that the desigr of the job was defectin e,

Whether the environmental conditions a the project wire were “dangerous” or whether

the design of the job was “defective are subjects for which considerable expert enginecring

testimony as necessary. 1 s the position of DPW that neither it nor Hubiee pussesses the

lized knowledoe reguir

solentifie technioa! er othes o 1l fore

ISSUCs,
Nevertheless. 1t goes without suviing that evers construction praject. particalarly o roud

constructon project. has elemenls ol danger. Becanse Route 2 invohved the construction of

culverts and stomuwater dramage. envionmenial hosards are necessarily present. As g

contracton. Hubteo know of these hasards represented o DPW that it could hamdle them,

And.w no dme did Hubtee complans ihat the desiun o

¢

Pihe jobwas defective. instead what

Hubtee did was continue to represent o DWW that it could finish the Jub,but for inore money

Page 8ol 11 pugpes
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conditions and scope of work were clearly set forth prioe 1o bidding. and that 1t was Hobiee s

responsibhilite o framie its bid i g responsible manner. For Hubtee (o now weee that the joh

desten was defechve when previoushy the dusivn wos po defective Gust more CROWIINIVCT N
b s B i

sHnply ot an actionable cause.

v,
G, WHETHER DPW IS LIABLLE FOR THE LOSS OF THF BONDING ON
THE JOB. fHUBTEC ISSUE NO. 7;

Fhes claoim s without mierit. Upon Hubree s detault. DPW filed o claimy with the surety
wio held Hubicd s Performmec wnd Paviment Bond, Afier FCLEING s v expert and
exanvinmg the project site. the sty aereed with DPW thar Hubtee defaulied on the
vontraet. Fhe sureny further avreed o prdioterio DWW he entire bond amount of $1 ¢
mitbiron.

Stee the sarety agrecd with DPW'S aeacsament of Hubtec™s perfornunice on the

project it cannot be said that DPW . lable tor the alfeped Toss of the bond. Phe bond was not
fost The bond secured Hubiee performance. Hubiee failed 1o perform. and the surety paid

IS Clars,

Fae, [ I
Floren g
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% H. WHETHER HUBTEC I8 OWED COMPENSATION FOR CHANGE
: ORDERS, LOSS OF TIME AND FFFORT EXPENDED IN THE PERFORMANCE O
THE CONTRACT, [HUBTECISSUE NO. 6 AND DPIE ISSUE NGO, 3.

I WHETHER DPW IS BN FITLED TO AN OFFSET OF ANY AMOUNTS
ALLEGEDLY OWED TO HUBTEC SGAINST THE ADDITIONAL LIABHITIES
CAUSED TO bPw BY THE BREACHES, NEGELIGENCE, AND FRAUDULENT
ACTIONS OF HUBTEC. [P ISSTE N 1.

[as Hubree™s claim that even asstming the contract wermination was not wrongful, 1l s
nevertheless entitled 1o receive payment for approxmmately S300.000 in work performed but
not vet paid.

fn order (o assess properly Hubieo s pavinent claine tor the past several weeks DPW
has been reviewmg the claim antounts and somthe process of talizing its analysis, The
review has becn leneting und wduous duc 1o ON-gOmg maierials fesiing and anabvsis of the shide
wall that was constructed by Hubtee using ithe foreron steel. as well the gathermg of additional

docunmentation rom the invelved CONSIILCHOn managenient . and subsequent quantity

vertfications and caleulations,

Prelimmary analvsis idicates tha several items clatmed for pavment are “lamp Sum”
Hems. Under 1the contract at Section of FP030 subsection 152,06, Pavment for Limp Sum

tems witl be provazed based on the rona sork compleied T Thus, assumimng the claim s

meritorious, these and some of the U price items will require pro-ration. the amounts of

which ure sl being determined. Other 1ems ctamed by Hubtee are for pavinenis that Hubtee

class honve been paid for direcths hv the

owed tooty various suhcontractors The sitheaonts

Surety. and therefore no paviment for these i o wid to Hubree,

Piage 1op i} paves
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I evpects 1o finalize 11s un:
other tems within the next dav or so. The findings will be presented (o Hublee for review. <o
that 57 permiited by the OPAL hath purtics can submit supplemental bije fing on these two
BT

CONCLUSION

Hubtec comes betore the OPA with unclean hands and secks o Blame DPW for 115 own
neghizence and meompetence. Al the hearmg. Hubtee will have the burden ol establishing with
ciear and convineing evidence that DPW acted in bad | faith and that the contract was terminated
with muabice or with a specitic mtent to mjure Hubtec

However, even with all ambiguities resolved in Hubtee s tavor. the overwhelming
evidence supports that Hubtee committed numerous breaches of 1ty own, mcluding repeated
delavs. poor performance. defective and substandard work. negligence, and misrepresentation,
Absent evidence ofnalice or 4 designicdiy oppressive comse of wovernment conduer. and
ahsent evidence of any wrongdoing otherwise by DPW it is submitted herein that (his S Lehiract
dispuie by Hubtee for alleged bad faith termination of the Route 2 contract and 1ailure o pa

outstandme change orders must il

Respectfullv submitted this 10th dav of August. 2001
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