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OFFICE OF PUBLIC ACCOUNTABILITY
Docket No. OPA-PA 14-013
In the Appeal of

MOTION TO ENFORCE AUTOMATIC
PACIFIC DATA SYSTEMS, INC,, STAY

A@peﬂant.

The Appellant Pacific Data Systems, Inc. (“PDS”) moves the Public Auditor to
enforce the automatic stay in this procurement, and as grounds therefore states as
follows:

I  ARGUMENT |
On November 17, 2014, PDS protested IFB GPA-072-14. Guam Power Authority

(“GPA”) denied the PDS protest by letter dated November 21, 2014. PDS then timely
appealed GPA’s denial of its protest on December 9, 2014,

PDS then filed a second protest with GPA on November 24, 2014, on different
grounds. GPA has taken no action on this protest despite the passage of almost two
months.

GPA has basically ignored the automatic stay mandated by 5 GCA § 5425(g)‘. On
December 19, 2014, GPA issued a Request for Quotation (“RFQ”). Since services
requested to be bid under this RFQ are included within the services covered by this

procurement, PDS promptly filed another protest on December 22, 2014. That protest is
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attached as Exhibit “1” to this Brief. GPA has not respondéd to this protest despite the
passage of time. |

GPA has recently continued to ignore the automatic stay by the issuance of three
additional RFQs on January 14 and 15, 2015, for services covered under the subject
procurement. GPA’s action forced PDS to file yet three more protests with GPA, which
are attached as Exhibits “2”, “3” and “4” to this Brief.

Finally, in an e-mail dated January 16, 2015, PDS was requested By GPA to
provide an estimate of the scope of work and time fra;me to transfer PRI Line Services
from PDS, which currently provides this service, to GTA. See Exhibit “5”. This
apparently results from an RFQ for which PDS was not requested to bid and has no
knowledge. PDS is legally obligated to respond to this request, but the request itself is
improper since the service GPA has requested to be transferred from PDS to GTA is
within the procurement and therefore subject to the automatic stay.

It appears GPA is under the misimpression that it may evéde the automatic stay
by the expedient of issuing RFQs. However, there is no exception for RFQs to the
automatic stay. In fact, if an agency could avoid the automatic stay by simply dividing
up the procureMent and issuing RFQs, the automatic stay would be entirely nullified.

PDS has called this problem to the attention of D. Graham Botha, attorney for
GPA, by letter dated January 16, 2015, which is attached as Exhibit “6”. Undersigned
counsel has not received any response to this letter.

The Public Auditor has authority to enforce the automatic stay. See Order
Granting Motion Re: Automatic Stay dated September 20, 2013, in In the Appeal of [MI
Edison, OPA-PA-13-010. PDS requests that the Public Auditor immediately order GPA
not to proceed further with the solicitation or with the award of any contract pending

final resolution of this appeal and all pending protests of PDS. In addition, PDS
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requests that any contracts entered into by GPA and any third party as a result of the
RFQs be declared void and of no effect. See 5 GCA § 5425(g).
DATED this @9‘ an of January, 2015.

Respectfully submitted,

BERMAN O'CONNOR & MANN -~ - -
Attorneys for Appellant
PACIFIC DATA SYSTEMS, INC.

By: s MM
BILL R. MANN
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December 22, 2014

RECEIVED

Mir. John M. Benavente, P.E. 0EC 2 2 2014

Interim General Manager
Guam Power Authority
P. O. Box 2977

hgana, GU 96932-2077 .
Subject: PROTEST of GPA Request for Quots RFQ 27443(FY15) \
| Dear Mr. Benavente:

PD$ now files this procurement protest under G.C.A. 5 § 5425(a) regarding the above
referenced procurement. PDS has filed this protest in order to call to GPA's attention
the following issues related to this R@quegtﬁ*@r Quote (copy attached as Exhibit 1).

1. The services requested to be bid under this Request for Quote (30Mb
MetroEthernet services between GPA Macheche Substation and GPA Fadian
Office), were previously bid by GPA in IFB GPA-072-14 and this procurement is
currently under protest and procurement appeal. Thus, these services are
subject to a Stay, reference 5 GCA §5425(g). This RFQ Is a violation of the Stay
provisions of the Guam Procurement law as noted and should not be allowed to
proceed,

GPA Is reminded that PDS has filed a timely protest of this procurement and no further
action can be taken until this protest has been duly reviewed and an appropriate
determination made (5 GCA §5425(g)).

thm Day
President
xe: Ms. Jaime L. C. Pangelinan - Supply Management Agﬁminis&mﬁm

Exhibit 1: GPA Request for Quots RFQ 27443(FY15) '

188 liipoy Drive, HBC Sulte 204A, ‘H’agmwmm@,, GU 98913
Maln: (671) 300-0200 | Fax: (671) 300-0265 | www.pdsguam.com
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January 16, 2015
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Mr. John M. Benaventa, P,

Interim General Manager s, ”‘4“ pr w
Guam Power Authority ”
P, Q. Box 2077 |

Aganea, GU 96082-2077

Sublect: PROTEST of GPA Request for Quote REG 27444

Dear Mr. Benavente:

mm now files this procurement protest under G, MJ\ 68 ﬁM"E(E@ r@g&wﬁm :ﬁfhﬁ*"%&&lm”‘“
referenced procurement. P8 has filed this: protest in- O .
the following issuss related to this Wawﬁmtsz mmmw (mmmy wﬂml‘wﬁ

. The services requasted m be bid: um:ﬂﬁ«ar tﬂ”ﬂm r-mmumﬁz Tor G m,mm (B
Ethernet WAN Connestion for the following : )
(1) Magatna Custormer Service Satellit
Substation (#) Talofolo Substaton
Bubstation {7) Yigo Substation)

), Were 'ﬁpmwmu% V. m by
as ltem Ad on the Bid Form. and m & m Clrarmen
mmummw#: mgﬁ»wmﬂ Thus

GPA is reminded that PDB has filed a mm‘s&iy protest:-of this procurer - 'ﬂ iy
m imm mn Pcm mkm um tmw ‘mf@mm: hels: beer duly reviewed and: an- appropi e

w
#V‘
ot
i
f—

Jotn Day
Prasident

xe: Ms, Jaime L. C. Pangelinan - Supply Management Administrator
Bt h\/ lanin, m«:wi@y for Pacific Data. Systems

| Exhibit 1: GPA Request for Quote RFQ 274442
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January 16, 2015

braned delivery

3y

Mr. John M, Benavente, P.E,
Iterim General Manager
Buam Power Authority
P, Q. Box 2977

Agana, GU 96932-2077

Subject: PROTEST of GPA Request for Quote RFQ 27445
Dear Mr. Benavenie:
PDS now files this procursrent protest under G.O.A, 5 § BA2B(a)y m@mﬁm the ‘mvw

referenced procurement. PDS has filed this protest in order to call 1o
the following issues related to this Request for Quote-(copy-atlached oy ﬁ” fhy

1. The services requested to be bid under this E‘-%mguwi e Cllacsty
Ethernet WAN Connection for T&D mmnww i Pededor
Dededo), were previously bid by GFA, in IFB GPA-072
Form and this procurement is currently under mmm amd
Thus, these services are subject to o Blay, relerence &
RFG is a violation of the Stay provisions of the Guam Proctren
and shoulel not be allowsd to proceed. ‘

- GPA Is reminded that PDS hes filed & timely protast of fhis procu i g
action can be taken unll this protest has been duly reviewed and an apidpiate
dutermination made (5 GOA §5428(a)).

Sincerely, o 7
L e
A
e " Ky u\'ﬂ“wi : ) "\
W v )
Jotirt may
President

%o Ms. Jaime L. G, Pangelinarn - Supply Management Administrator
Bl Mann, Attorrey Tor Paciflc Dale Systems

. Exhibit 1: GPA Reguest for Cuote RFQ 27445

185 Mipog Drive, HBG Sulte 204N, Tamuning, GY 960495
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SR Lines with 100 DID), were previously bid by GFA T 1FR
Tl on the Bid Form and this procurernent Is Cur ‘*mw Uy w‘mr ‘g:am

January 16, 2015

Mr, John M, Benavente, P.E,
Interim General Manager
Guarn Power Authority

P, O, Box 2077

Agana, GU 06932-2077

P EL RS

Subject: PROTEST of GPA Request for Guole RFQ 27446
Dear Mr. Banavenie: |
FDS now files this g:as*wmmmmt protest under GCA. 8 wma

referenced procurement.  PDS has flad this p tesst vy o
- the following lesues related to this ﬁ&&muwﬁ: for Guote |

1. The services requested to be bid under this Request for Quote (Tel
BPA-Qir s

appedl. Thus, these services are subj
This RFQ s a violation of the Stay provig mmm va the Gugm Procurer
noted and should not be allowed o procesd,

GPA I8 reminded that PDE has filed 8 timely protest-of thi e gmrmmmmmm am:i ﬁt%“r“f
action can be taken untll this protest has been duly ¢ '
determination made% (ﬁ SCA §5426(0)).

Sinoeraly,

John Day
Prasident

xe: Mes, Jaime L. G, Pangelinar « &“ﬁuwply Meanagement Administrator
Bilt Menn, Attorney for Pacllic Data Systems
Exhibit 1: GPA Request for Quete RFG 27446

188 Wipoy Didve, HBE Bulte 2044, Tamuning, GU 95913
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-=w==0priginal Message----- -

From: Rudolpho C. Manibusan [mailto:rmanibusan@gpagwa.com]

Sent: Friday, January 16, 2015 9:29 AM : .

To: 'Pancho Madrid (pancho@pdsguam.com)'; 'Jsm@pdsguam.com’; "norma@pdsguam. com’
Cc: Vince F. Taitingfongy ‘John Day'; Victor Torres 2; Ely Torres

Subject: Switch over of PRI Lines

Pancho,

please provide scope of work and time frame to transfer PRI Line Services for
PDS - GPA/GWA here at the Fadian Facility to the newly purchased GTA PRI Lines.
T would also want to move all existing phone numbers curpently in use by both
Agencies (GPA and GWA PRI) as well.

v/p

Rudy Manibusan

Computer Services Division
Guam Power Authority

1914 Army Drive

Bawrigada, Guam 96913

AR

Ph:  671-648-3662
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' Fax 671-477-4366
Website: www.pacific-lawyers.com

Email: brmann@pacific-lawyers.com

Altorneys at Law
Janueary 16, 2015

Via E-MAIL [ghotha@gpagwa.com]; AND, REGULAR MAITL

D. Graham Botha, Esq.
Guam Power Authority
P.O. Box 10287
Tamuning, Guam 96931

Re: OPA-PA-14-013 and Other PDS Pending Protests

Dear Graham:

i I will be entering my appearance on behalf of Pacific Data Systems, Inc. -
(“PDS”) in OPA-PA-14-013 today. I understand there is a Pre-Hearing Conference set

' for Jafmary 23 at 10:00 a.xm. in this appeal. This appeal is based on the PDS protest filed
on November 17, 2014, and denied by GPA on November 21, 2014.

I take this opportunity to remind you that PDS filed a second protest
regarding this procurement on November 24, 2014. GPA has not responded to this
protest. Iencourage it to do so.

In addition, PDS filed a third protest on December 22, 2014. This third
protest is a matter of immediate concern because it relates to a RFQ issued by GPA on
December 19, 2014. As that protest sets out, this procurement is subject to the automatic
stay as a result of either or both of PDS’s previous protests. GPA. may not avoid the
automatic stay by issuing this or any other RFQ.

Fi\ Chuistine\ BRM\ Lirs\ Graham Botha GPA 1162015.doc
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D. Graham Botha, Hsq.
January 16, 2015

©, Page2

PDS is legitimately concerned that GPA is ignoring the automatic stay. I
brought this problem to the attention of John Benavente by letters dated December 1,
2014, and December 6, 2014. '

In addition, T am attaching an e-mail that PDS received from Rudolpho

Manibusan dated December 16, 2015, which requested PDS to provide the scope of work

and time frame to transfer PRI Line Services at the Fadian facility to the newly
purchased GTA PRI Lines. PDS assumes this new procurement by GPA must have been -
done in the form of a RFQ, although PDS was not requested to bid. PDS will respond to
this request as it is required by law to do. This is not a waiver of PDS’ position that any
RFQ issued to GTA is void. ' ‘

Finally, PDS today received three more RFQs from. GPA requesting quotes
for services that are covered under the procurement that is subject to the PDS protest,
and therefore subject to the automatic stay. See RFQ 27444, 27445, and 27446, which are
attached. This will force PDS to file yet three more protests. '

It is a serious matter that GPA is continuing to ignore the fact that this
procurement is subject to the automatic stay. Any action taken by GPA in violation of
the automatic stay is void since there has been no written determination that the award
of the contract without delay is necessary. See 5 GCA § 5425(g).

I believe GPA is obligated to rescind all of its pending RFQs and void any
contracts issued pursuant to those RTQs. Please advise if GPA will do so voluntarily.
Otherwise, PDS will have no option except to make a Motion to Enforce Automatic Stay.

Sincerely, 7
= 7
aﬂi’(’/féﬁ/ﬁ %/ / /M«MAM“W.WM
* Bill R, Mann

Attachments:; As stated.

i\ Chuistine\ BRM\ Ltrs\Graham Botha GPA 1162015.doc




~~~~~ Original Message=w~=~-

From: Rudolpho C. Manibusan [mailto:prmanibusan@gpagwa.com]

Sent: Friday, January 16, 2015 9:29 AM

To: 'Pancho Madrid (pancho@pdsguam.com)'; 'jsm@pdsguam.com’; 'norma@pdsguai.com’
Cc: Vince F. Taitingfong; 'John Day'; Victor Torres 2; Ely Torres

Subject: Switch over of PRI Lines

Pancho,

Please provide scope of work and time frame to transfer PRI Line Services for
PDS - GPA/GWA here at the Fadian Facility to the newly purchased GTA PRI Lines.
T would also want to move all existing phone numbers currently in use by both
Agencies (GPA and GWA PRI) as well.

v/

Rudy Manibusan

Computer Services Division
Guam Power Authority

1911 Army Drive

Barrigada, Guam 96913

Ph: 671-648-3062
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Christine Paﬁg@ﬂﬁmn

o Bill R. Mann [brmann@pacific-lawyers.com]

Stz Friday, January 16, 2015 4:30 PM

To: Graham Botha (gbotha@gpagwa.com)

Subject: OPA-PA-14-013 and Other PDS Pending Protests
Attachments: Ltr to Graham Botha 01162015 with attachments.pdf

Please sée letter dated January 16, 2015, with attachments thereto.

Bill R. Mann - - . L B
Berman O'Connor & Mann

111 W Chalan Santo Papa Ste 503

Hagatna, Guam 96910

- Tel (671) 477-2778

Fax (671) 477-4366
#x% CONFIDENTIALITY NOTICE ***

This message, including any attachments, contains.confidential information intended for a specific individual and
purpose, and is protected by law. If you are not the intended recipient, you should delete this message and are hereby
notified that any disclosure, copying, or distribution of this message, or the taking of any action based on it, is strictly
prohibited. ‘ o '




