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INTRODUCTION

Appellant Hubtee Internationa Corp. clamms in this dispute that the DEPARTMENT
OF PUBLIC WORKS, GOVERNMENT OF GUAM (DPW or Government) wrongfully
terminated the contract at Issue between the parties for the Royte 2 culverts project. Hubtece
alleges that it failed to get DPW s support and good faith cooperation and that as a result,
Hubtee lost time and money. which in turm led 1o (he ternimation of the contract [ Appetloan s
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Appellant Hubtee nternational Corp. claims in thig dispute that the DEPARTAMENT
OF PUBLIC WORKS, GOVERNMENT OF GUAM (DPW or Government) wrongfully
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As a result of DPW s wrongful termination of the contract, Hubtee claims that it has

sutfered “more than $300.000.00" i damages tor work performed but not vet paid for. /ld
fine 6. Hublee further quantified and ttemized this claim in one of its exhibity as bemg
$577.542.85. (Actually Hubteo's exhihis reports the amount of the claim as bemg $571.042 85
However, this is a numeric error because the final sum stated in the Hubtee exhibit failed to
account for the $6.300 consulting fee for sheet piling claim that is listed under Section I(8)).
Jliubrec s fxibits ar P 09001151 7.

For purposes of this briel. DPw submits that even assuming for the sake of argument
it Tubrec's allegations of nad ruth have any merit (allegations which DPW CORMNUES to
vehemently denyy, Hubtee's clatm for $377.542 8% iy damages must be rejected: This s

~hecause pearly all of (he work clammed by Hublee iy inetigible for payment due to the fact that

the work was either oniy partial work. or because if wis non-conforming work,

&

Moreover, everatior giving Hubtee the benefit of the doubi and adjusting the work on
Lpro-rata basis onee any mmounts owed to Hubtee are offsel agamst amounts. that Huhtee
owes o DIPW for liquidated damages and the cost of Curig -i---fu!'}[cc'fynun—conf‘ommlg work. it
turns out that Hubtec actually owes DPW aid not the other way around. The amount estimated

o be owed 10 DPW hat Hibtecie $307 700, 22
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§ DISCUSSION

A. ALL PAYMENTS FOR FEDERAL-AID HIGHWAY PROJECTS MUST
MEET THE STANDARDS AND CRITERIA SET FORTH IN FP-03 AND THE
MUTCD,

foas undispated that the contraed between DPW and Hubtee for the Route 2 project at

issue 13 an ARRA-funded contract that 5 bemg administered by the FHW AL which itsell iy an

agency willin the U8 Department of Transportation. s further undisputed that 100%, of the
cost of the contract was being paid for by federal funds overseen and disbursed by the FHWA.
As alederal project. the provisions ol the FiGhw Ay SAre Ty ACTOF 197387 Siat, 282,
RUSTUTY 1s0) e sogeoare applicable. Under the Highway Satety Act. all federal-aid
highway construction projects are < subjoct 1o the inspection and approvat of-the FHA

R I S ) Furthermore, all federal-md highway projects are required to comply

with the construction standards adopred by the FHW A (I3 USCAS J0yih o e gEemerie

el COnsiruction siandeards 10 b adopied for the ntersiare Svseom shail he ihose approved by

the Secretary in cooperdtion with the State transportaion departmenrs. ")

The comstruction standards that are referenced 1t Seclion FOO(h) refer 1o the § FANIDARD

SPECIFICATIONS FOR THE CORSTRUCTION a1 RoADS AND BRIDGES ON Frperan HiGiway
VROIFCES il which, the Lastoversion &5 version FP-03 FP-03 was expresslvameornorated into
the Hubtee contract as ane of the specilied contract documents, [Procurement Rocord ar 138

S ] As stated in the preface 1o FP-03. “When designated in a contract, the FP-03

P Because PO s volumimous in nabure and totals 718 pages in fength o copy is not ncluded with

tits briel. However f desived o PDF Sl can be downlondesd directhy from the FHWA s wohgie ab s

Hthwa dotgoy resowrees pae S 03 -0 3 use pdf

address: T

P
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becomes part of the contract and binding upon all parties to the contract.” /See also,
DPW Regulations ar 29 ¢ AR s HI63k) 4l highway consiruciion contract specifications
shall be a modificd version of modificd version of STANDARD P HACATIONS FOR
CONSTRUCTION OF ROADS AND BRIDGES ON FEDERAL 1HIGHIAY PROJECTS,
conmponly knoven as FP-6Y Jiion updated and knovn as 17- 13

In addition to Fp-03. every federal-mid highway contract must also comply with the
FHWA™S Mantar on Uniron TRAVFIC CONTROL DEVICES TOR STREE (S AND HIGHWAYS
(MUTCD) /23 5.0 S UG 23 CIR G 635603k 11 (“Where State or oflser Federal
ageney MUTCDs or supplements are rec guired, they shail be in substantial conformance with
the National MUTCD, Substantial conformance means that the State MUTCD or supplement
shall conform as 4 minimum 1o the standard statements inciuded in the National MUTCD. ).

The MUTCD represents the nationa] standard for obtaining basic unifonmi ivob all affic

contrel devices mstalied on amy street. highwav, or bicyeie rail Open to pubiie travel /753

CIFR § 655603/

B. - UNDER PP-03, HUBTEC IS NOT ENTHLED TO PFAYMENT FOR
PARTIAL OR NON-CONF OMRING WORK,

Under P03, pavinent for work is done on federal-aid highway Projects s measured
only afler the work has heen fully completed and accepted:
FP-03 § 109.01. Measurement of Work, ##
Unless otherwise specified, measure when the work is in place,
complete, and accepted. Measur e the actial work performed,

except do 1ot measure work outside the desion limits or other
adiusted or specified limits (staked tinmits) (Lip hd»h added),

JOAPDE copy of the MUTCD cunt he downloaded from e FHWA s websiie ar
i pdi Index huy
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In other words, in order 16 he cligibie for payment. it is required that the contract
specifications be strictly followed and the process well documented. Should an element(s) of a
project. or the entire project be deemed not in compiiance with the contract requirements, the
FHWA will reject payment for that ttem or project.

Hubtee s Exhibit 0049-0051 is divided into three categories: (1) Progress Payment: (2)
Recervable Payment lor the Additional Work Done: and (3) Work Performed. but Could Not
Clm. Fach category will be discussed briefly below:

I. Progress Pavment {Receivable Payment Rased on Monthly Application and
Certification for Pavment).

This is a claim for $135.49820 based upon Hubtee Invoice No. 7(R) involving work
done on the Cetts Bay Culvert and the Umatac Basehal! Culvert. Afler breaking down each
mvoice item mdividually and reviewing the work, the Government inds that every item
claimed by Hubree is either for partial work or for non-cenforming work.  Because FP-03
requires that work be fully completed and accepted before payment can be made. none of the
partial or non-conforming work is chigible for reimbursement.

I support of the Government's position, DPW iy submitting together with this brief 4

spreadsheet correlating  to Hubtec's  Exhibit VO49-0051. together  with supporting

documentation. As can be seen on the DPW spreadshect. even 1l Hubtec iy given credit for its
partial and non-conforming work, and even after giving Hubtee credit for the S46.010 20 in

retainage, Hubiee would end up in the negative and would owe DPW the s of 81747680,

3 TRetamape” s the 10% of (he estimiated price of work that 1s Rept by the Government and no

released 10 the contractor until there has been Tnfl completion and accepianve of the contaet work

ISve. NOR 1 g8 (Progress Pavmensy of Procuremen: Record ar i 707
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Much of this Hability would he due 10 the $120,000 disgorgement for the non-

conforming Cetti rock slide wall. Additionally, some of it is also 10 recoup from Hubtec the
cost of work and materials that was paid. but which ultima tely turned out to be fraudulent
[DPW s Exhibii J Agency Repore Tab B 0i0v-0) 77 The specific documents supporting the

disgorgement. together with » detailed analvsis. are attached separately.

As will be demonstrated herein below, even 1tf DPW were 10 later accept the wall as
being adequate for its purpose and not charge Hubtee for i, at the end of the day it furns out
that Hlubtec is the one whir uw es DPW money, and not the other way around.

2. Progress Pavment {Receivable Pavment Based on Monthly Application and
Certification for Pavment).

This category represents a claim by Hubtee for pavment 0t $106,856.85.
Itis DPWs position that once agam. every item claimed i this calegory represents

partial or non-conforming work and js therefore not eligible for payment under FPAO3. The

specrfic documents supporting a ftinding of partial or non-conforming work, together with
detaifed wnalvsis of cach jrem 15 attached separately.

3. Wark Performed, but Could Not Claim.

Alter including the $6.500 sheet piimg consulting fee that Hubtee madvertently did not
melude i s totals., Upon correction. this category fepresents a claim by Huhtee for
$245 187 80,

Agam. every jtem claimed in this calepory represents partial or non-conforming work
and 15 therefore not cligible for pavment upder 1 P-03 The specific documenis SUpporting a
fnding of partial or non-confon ming work, together with o deta led analysis of cach itom s

attached separately,
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C. AFTER  BALANCING HUBTEC'S (L

COUNTERCLAIM, HUBTEC OWESTH

Atdter considering the costs associated with the Cett

damages for breach of contract, the Government

I an amount totaling 520022332

as sunumnaryed below:

Government Claim

Description Amount f)

Pay ltem

AIM
E GOVERNMEN

nds that 1t has meurred damages of it

AGAINST  DPW'S

I $307.70:.32,
Wall,

as well as liquidated

Saman

REMARKS

T e U

| Cetti Slide Wall not
~builtin accordance to
Replacement . the specifications naot ;
testimated amount) | efigible for funding. i
. Governments |
- estimated costs to
remove and replace _
| hon-conforming work
! Governments cost (o
© cure and finish the
v wall according (o the
Lplans T
| Governments cost to
o conduct a struciural
analysis of the Cely
Slideway
Governments costs io |
L conduct malerial
testing on the rebar
. thal was used

1 Cetti Slide Wall :
Removal &

2. Cetti Slide Waii

Curing & Finishing
testimated amount)
3 Celti Siide Wall 310,000 00
Structural Analysis
{testimated amount)

4. Celti Slide Wail
Steel Analysis
(estimated amount}

5269800

' Breach of Contract for
Darmages - cfailing cute the |
[ work within the
L contract period

[P
HO-EHe

Cetli Stide Wall not built in accordance to
| the specifications not eligible for funding

T3 5 +
" cost

Estimated cost neads to be refined

ab

Estimated cost from testing

|52 days over (estimated project

completion was Uec 30, 2010 the

: contract was terminated an Feb. 22,
2011
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When added this sum of S290.223.52 is added to the

DPW (Hubtee Category No. | ahove).

SS77.542 85 he amaount that Hubtec ovwes (o the Governmesnt

r?gject GU-NH- {)002(104) Route 2 Culverts and Slide Repair_
Summary of Fj___gb!eg Category 1 through i )
- . Hubtec Claim
Hubtec Category
o s 135,498.20
Hublec Category
L .. 519685685 ol
| Hubtec Categary | 5
AL e $245187.80 .
GovGuam f
Counterclaim ; N
Sub Totals of Afl
[ Claims = $ 577,542.85 ‘

Fmallyo i s noted that even it the Government

disgorgement of the $120.000 that was paid to Hubtee for the

shde wall, and even if the GCrovernment were to waive (he I

upon Hubteco s claimy of had

H

be delayed. Hubtee would still the Government $734,3500.3

[

CONCLUSION

Hased

PUBLIC WORKS respectfully pravs the OPA conclude and [

(h That alf times, DEW fowards

acted 1 pood Faith

(2} Phar Hehice was

Contract:

{'(, Ty b J’ ;ij‘ gey

!)P“ s Brief Rt R(’medivs
Irithe Appeal of Hubtee It Corp
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Government Owed Claim

pndated dan 1y of $57.

fanih failure 1o cooperate which in turn alfey

apon the record and dociments supported herein, the

maderial breach of the Ragte

S17.476.80 owed by Hubtee to

and then offset agamst Hubteo's total claim of

i5 §307,700.32-

$17.476.80

$ 290,223 52

$ 307,700.32
S e L, S

WOTC e warve i clanm for

non-contorming Cetti Bay rock
200 based

edly caused Hubtee to

DEPARTMENT OF
Las (olows:
Hubtee:

Bigheos consiruction
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That based upon Hubtee's matenal breaches, DPW was privifeged o terminate

% %& (3)
.

the Route 2 contract with Hubtee and that said termination was not wrongful:

{4 That 1f Hubtee sustained any of the njuries or Jdam; ages alleged in this appeal.

R

that such injuries or demages were caused solely by the conduct of Hubtee: amd not by any act
Oromission on the part of DPW and the Government of Guany:

{5) Phat the clanms of Hubtee are barred and that Hubtee take nothing: or else that

ey must bevedueed and oftset agnnst the Gey EPRMent’ s counterclaiig:

{6) That the OPA enter a decision and Decision and Ovder in favor of DPW and the
Government of Guam

{(7) That the Government recover agaimst Hubtec damages o the amount of
8307,700.32; and

(8) That the OPA award such other and further reliet as it deenys just and proper,

whether praved for or not

Respectfully submitted this ¥ day of September, 2011
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