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Appellant:

PACIFIC DATA SYSTEMS, INC. S

185 Tlipog Drive, HBC Suite 204A vs e e conon. N = OL [
Tamuning, Guam 96910 e e

Telephone No.: (671) 648-4361
Facsimile No.:  (671) 300-0265

OFFICE OF PUBLIC ACCOUNTABILITY
Docket No. OPA-PA

In the Appeal of

PACIFIC DATA SYSTEMS, INC,, PROCUREMENT APPEAL

Appellant.

APPELLANT INFORMATION
The Appellant is Pacific Data Systems, Inc. (“PDS”), 185 llipog Drive, HBC

Building, Suite 204-A, Tamuning, Guam, 96913, Tel. 648-4361.

APPEAL INFORMATION

Al Purchasing Agency: Guam Community College (“GCC").

B. Identification Number of Procurement: IFB GCC-FB-015.

0

The Decision being appealed was made on June 15, 2011 by the Head of

Purchasing Agency through counsel.

D. This Appeal is made from a Decision on Protest of GCC Rejection of Bids
in [FB GCC-FB-015.
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In the Appeal of Pacific Data Systems, Inc.
Procurement Appeal

E. Name(s) of Competing Bidders: IT&E, Inc.,, GTA Teleguam has been

disqualified.

STATEMENT OF GROUNDS FOR APPEAL

A. Factual Backeround

1. This procurement was a subject of a previous Appeal to the OPA, OPA-
PA-10-005. The OPA issued a decision in the subject Appeal on January 12, 2011, A
copy of the decision is attached hereto as Exhibit “1”.

2. The OPA decision ordered GCC to cancel an award that GCC had made to
Teleguam Holdings, LLC (GTA) since this bidder should have been rejected due to
deficiencies in its bid submission. The OPA also ordered GCC to make an award to one
of the two remaining bidders; PDS or IT&E.

3. Instead of making an award to the remaining bidders, on April 7, GCC
issued a rejection of all bids, attached hereto as Fxhibit “2”.

4. PDS tiled a Protest of GCC’s rejection on April 21, 2011. A copy of the
PDS Protest is attached hereto as Exhibit “3”.

5. By letter dated June 15, 2011, Ms. Catrina M. Campana of Cabot
Mantanona LLP, on behalf of GCC, denied the PDS Protest. This letter is attached

hereto as Exhibit “4”.
B. Argument

In its protest of April 21, 2011 PDS disputed the grounds used by GCC as a basis
for the rejection of all bids. The PDS protest provided a detailed response to the GCC
rejection with ample evidence refuting each of the reasons that GCC used as a basis for
the rejection of all bids in this procurement. The GCC June 15, 2011 answer to the PDS
protest fails to address the points made by PDS in our Protest, vet GCC has chosen to

dismiss the PDS protest nonetheless. PDS now appeals the matter of GCC’s rejection of
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In the Appeal of Pacific Data Systems, Inc.
Procurement Appeal

all bids and failure to make an award to PDS to the Public Auditor for review and
adjudication.

It is the position of PDS that GCC has acted improperly in its rejection of all bids
in this procurement. PDS’ justification for this position is well documented in the
protest filed by PDS in this matter on April 21, 2011 (Exhibit 3). These arguments are

incorporated by reference for this appeal and summarized below:

1. The first reason provided by GCC for the PDS Bid rejection is because
GCC believes that the prices of available bids exceed available ARRA funds and it was
not appropriate for GCC to adjust quantities to come within available funds (reference 2
G AR Div 4 § 3115(h)(A)(iv)).

A caretul review of the IFB shows that GCC'’s assertions relative to this rejection
reason are unsubstantiated by the facts. GCC structured IFB GCC-FB-015 to include the
procurement of a new VoIP telephone system and telephone services. $285,000 of
ARRA funds were obtained to pay for the new Telephone System. GCC also provided
documentation with Amendment #2 of IFB GCC-FB-015 that documented the amount
of local funds that GCC had budgeted and was paying to the existing provider GTA
(estimated at $132,000 per year by GCC in Preface to GCC Bid).

It is the high annual telephone costs of the existing GTA telephone service that
motivated GCC to seek procurement of a new telephone system in order to reduce its
operational costs. GCC has stated in its ARRA application and at the bottom of page 2
of the GCC Notice of Rejection, that;

“The entire purpose of this bid was to save GCC money on Phone services”

It is clear that GCC fully understood that the savings GCC sought would be
derived from the reduction in annual recurring costs for telephone services that would

be made possible through the procurement of a new telephone system. Hence, GCC
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In the Appeal of Pacific Data Systems, Inc.
Procurement Appeal

sought to procure both the new telephone system and telephone services under the
single IFB GCC-FB-015 procurement, understanding that the two things (new telephone
system and lower cost telephone services) were inexorably linked and that the total
funding available for this project was not limited to the amount of ARRA Grant
Funding available, but also included the funding used bv GCC’s for its existing
telephone services.

Contrary to GCC's assertion in its Notice of Rejection, PDS’ Bid submission was
within total funding available from ARRA funds and GCC funds for telephone services
and the PDS Bid does indeed enable GCC to meet its stated objective of saving money
on its future telephone services. The following is a summary of the total amount of the
PDS Bid summarized by the amounts for the new Telephone System and the amount
for the new telephone services. The amount of funds that GCC has available for the

new Telephone System and Telephone Services are also shown.

Bid ftems Available Funds
New Telephone System $285,000.00  (ARRA Funding)
Existing Telephone Services $132,000.00 (GCC Funding)
Total Funding Available $417,000.00
PDS Bid $307,880.50
Excess Funding $109,119.50

As the above analysis plainly shows, the PDS Bid is well within funding
available to GCC for this procurement. The PDS Bid includes Telephone Services with
an annual cost of $30,000 per vear. The PDS Bid will provide GCC with exceptional
operational savings by reducing the future cost of GCC telephone services by more than
77% or $102,000 per fiscal year. Clearly these are the very sort of operational savings
that GCC was looking for when GCC prepared this procurement and made its ARRA

grant request to fund this project.
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In the Appeal of Pacific Data Systems, Inc.
Procurement Appeal

In the first reason provided in the GCC Rejection Notice, GCC also states that it
would have been inappropriate to adjust quantities to come within available funds.
Though PDS believes that the PDS Bid is well within available funding, PDS structured
its bid to comply with GCC requirements to allow for flexibility to adjust the bid
configuration to meet available funding. Page 1 of GCC Amendment #3 {copy attached
as a part of Exhibit 2) specifically states that vendors were to provide configurations
that GCC could adjust to come within available funding. The PDS Bid submission
provides just this capability and allows for adjustments in quantities of various system
components or services to meet GCC's available funding.

PDS is unaware of GCC ever undertaking any revisions to the PDS Bid
contiguration in order to come within perceived funding limitations. Even though GCC
took the position that the PDS Bid was over the amount of funding available, GCC
never communicated to PDS any request to adjust the PDS Bid configuration to reduce
or reconfigure system components or services to meet available funds. Though PDS did
not receive any request from GCC, PDS did undertaken its own review and we believe
the existing telephone system and telephone services configuration could be reduced by
the following amounts without significantly affecting the performance of the proposed

telephone system or telephone services:

Bid For PDS Bid Adjustments Revised PDS Bid
New Telephone System $307,880.50 $25,209.50 $282,671.10

The revised Bid Form and Worksheet are contained in our Exhibit 2 to this
appeal, and this worksheet shows the quantity changes that were made to the original
configuration to arrive at the figures above.

The assertion by GCC that it would not be appropriate to make quantity
adjustments, as required by the GCC Bid specifications is not true. Adjustments, if

required, can indeed be made and are completely acceptable and lawful; though as
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In the Appeal of Pacific Data Systems, Inc,
Procurement Appeal

recent ITB issued by GSA (GSA-064-11) is not the first procurement that has ever been
issued by GSA for telephone services. GSA issued OOG-BIT-027 on October 1, 2009 and
cancelled the bid before opening on December 28, 2009. Another bid, GSA-058-10, was
issued on March 18, 2010 and was again cancelled before opening on August 19, 2010.

It should be noted that at the time that GCC made its ARRA application and
published 1FB GCC-FB-015 there was a GSA bid pending for Telephone Services (the
atorementioned GSA-058-10), however GCC chose not to take advantage of this
procurement. Quite to the contrary, GCC decided instead to request ARRA funds and
initiated its own procurement. PDS finds it very strange and curious that GCC would
now use a GSA procurement that did not even exist at the time of its tilings as a reason
for rejecting valid bids for this procurement, particularly when PDS’ bid meets all
requirements and provides the saving on telephone services costs that GCC states was

the basis for the procurement.

3. The third reason provided by GCC for the Bid rejection is because GCC
believes that the Bids received were based on unreasonable prices (reference 2 G.A.R.
Div 4 § 3T15(d)(2)(A)iv)).

The PDS bid was designed to be fully compliant with all GCC Bid specifications
and to deliver highly reliable Telephone Service using Voice over Internet Protocol
(VoIP) PBX technology. By design VolP technology relies on a customer’s (GCC’s)
Local Area Network to transport calls within the GCC Campus and out to the Public
Switch Telephone Network (PSTN). The specifications of 1FB GCC-FB-015 required that
Bidders include all system components required to install the system within the GCC
Campus Network including any required network infrastructure upgrades. The Bid
Specifications also required operational redundancy to allow the system to continue to

operate through various failure scenarios. PDS took the GCC Bid specifications very
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In the Appeal of Pacific Data Systems, Inc.
Procurement Appeal

seriously and conducted multiple on-site surveys of the GCC campus and existing
network infrastructure to properly design a solution that was fully compliant with the
GCC Bid Specifications. A close review of the PDS Bid Form and attached
configuration worksheets and diagrams shows that PDS included a significant amount
of networking equipment and inside wiring upgrades to insure that the new system
would function reliably and as specified. In fact, the PDS Bid included over $116,000 in
network upgrades and enhancements to support the recommended ShoreTel 1P PBX
system. It should be noted that these upgrades would have been required to support
any vendor’s VoIP based system in accordance with the GCC specifications.

It seems to PDS that GCC is trying to compare the GTA bid (which was rejected
by the OPA is non-responsive, see Exhibit 1) to the PDS bid. On the surface the GTA
bid may seem like a lower cost solution compared to the PDS bid, however any
reasonable technical evaluation would clearly show the technical deficiencies of the
GTA bid and the fact that the GTA offer did not make any upgrades to the GCC
network and ignored the redundancy requirements of the GCC technical specifications.
In fact PDS filed a protest on December 30, 2010 identifying various areas of the GTA
bid that did not comply with GCC bid specifications. The bottom line is that there is no
comparison between the two bids since PDS met the bid specifications and GTA did
not.

Given the amount of money that GCC requested as part of its ARRA grant for
this project; $285,000 and the amount of money GCC spends annually for telephone
services; $132,000, the PDS Bid $307,880.50 (including telephone systems and services),
is reasonable.  Also, there can be no question as to the savings that GCC would realize
by implementing the PDS Bid; savings of over 77% per year cannot be considered
unreasonable and will recover any additional GCC local funds via savings in a very

short period of time.
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Procurement Appeal
1
2 Though the June 15, 2011 GCC response to PDS’s protest does not fully address
31| all issues raised by the PDS protest, as summarized above, GCC does raise new issues
41} that PDS does not agree with in this letter (Exhibit 4). PDS now takes this opportunity
5|| to contest these points while seeking adjudication of these issues by the OPA.
6 - The GCC response does not address the combination of Telephone System and
7 Telephone Services that GCC has configured in the development of the subject
8 procurement GCC-FB-015 or the combination of funding sources available to be
9 used for paying for the procurement; local funding and ARRA funding.
10 - GCC’s clearly included in the Invitation for Bid language that stated the
11 quantities would be adjusted to meet available funding and as stated in 5 G.C.A.
12 Section 5211 (e) these criterfa must be consider in the overall bid price to be
13 evaluated for award. GCC’s response makes it clear that GCC never performed
14 this evaluation.
15 - GCC states that the telephone system and services are no longer required,
16 however GCC was advised by memo from the Attorney General’s office on
17 February 16, 2011 that GCC was in violation of Guam law for its failure to
18 competitively procure telephone services (attached as Exhibit 7). How could
19 GCC decide to reject valid bids submitted to allow GCC to competitively procure
20 telephone services? Such a rejection by GCC would perpetuate the existing
21 illegal environment where GCC is using telephone services that have not been
22 competitively procured as required by the Guam Procurement Guam law.
23
24 In summary, it is the position of PDS that the PDS bid submission for GCC IFB
25 || GCC-FB-015 is reasonable and within the available funds for the project, and will
26 || deliver the operational savings in telephone service costs that are the fundamental
27 || reason why GCC initiated this procurement. For the reasons presented herein by PDS,
28
CADocuments and Settingsjday\ My Documents\GCC Notice of Appeat o OPA re Rejoction 63011 doc
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Int the Appeal of Pacific Data Systems, Inc.
Procurement Appeal

the GCC Rejection of Bids in IFB GCC-FB-015 is wrong and fails to comply with

applicable law and must be withdrawn.

C. Relief Requested

This procurement has been pending a valid award by GCC for over a year and
given that the primary funding source for the purchase are ARRP funds, PDS can not
understand why GCC has dragged these proceeding out as long as possible even when
under order by the OPA to take specific actions. GCC’s delays have put GCC's primary
funding source in jeopardy, forced GCC to expend at least an additional $100,000
dollars in local funds in order to pay for its existing high cost telephone services from
GTA; and perpetuate an illegal use of services that have not been competitive procured.

[n addition, PDS has compelling evidence (see Exhibit “6”) that GCC has violated
5 GCA Section 5425(g) for its refusal to stay procurement activities for the items and
services covered by this procurement until the procurement issues are resolved. As the
documents contained in Exhibit “6” show, GCC has continued to procure new
telephones and telephone services from GTA without any new procurement or issuance
of a finding for an emergency.

GCC’s actions to date show that GCC is unwilling or unable to complete this
procurement in accordance with the law and the original order issued by the OPA in
this matter on January 12, 2011; wherein the OPA ordered GCC to consider for award:

“GCC shall consider the IFB’s remaining bidders in accordance with Guam
Procurement Law and Regulations”

Therefore, in addition to other remedies that the OPA may deem are warranted,
we also request that the OPA order the following actions of GCC:

1. GCC to award this bid to PDS as the most responsive bidder.

8 Bacuments and Settingsy jdays My Docutrents’, GCT Notice of Appeal to OPA re Rejection 6-30-11 gor
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Ii the Appeal of Pacific Data Sysiems, Inc.
Procurement Appeal

2. Order GCC to use local and/or ARRA funds for this award. If GCC should
provide evidence to the OPA within 10 days of the OPA’s decision showing that it lacks
funds to award the full value of the PDS bid, then the OPA at that time can order GCC
and PDS to meet and within 10 days settle on an amended system configuration (by
modifying quantities) that meets GCC bid requirements and available funding,

3. GCC to issue PDS a Purchase order for the award not later than 30 days after a
decision is issued by the OPA in this matter. This will allow GCC to preserve its ARRA
funding, become compliant with Guam Law, and to insure that GCC can begin to
realize the telecom savings that were the genesis of this procurement.

4. The OPA award to PDS its costs involved in its protest and appeal.

In making its order, we request that the OPA take into consideration the lack of
good faith shown by GCC in this matter for GCC’s failure to timely deal with these

issues and to follow applicable law and OPA orders in this matter.

D. Declaration Re Court Action

The undersigned does hereby confirm that to the best of his knowledge, no case
or action concerning the subject of this Appeal has been commenced in court. All
parties are required to and the undersigned party agrees to notify the Office of the
Public Auditor within 24 hours if court action commences regarding this Appeal or the
underlying procurement action.

DATED this 30th day of June 2011.

Respecttully submitted,

PACIFIC DATA Z/?T,&Nyfa

J’ﬂ ci.,ﬂ“’" w*"'# -
B}-’: f

JOHN DAY PRESIDE@
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Int the Appeal of Pacific Data Systems, Inc,
Procurement Appeal

Exhibit “1” Decision by OPA in previous PDS Appeal OPA-PA-10-005

Exhibit “2” April 7, GCC Rejection of all bids

Exhibit “3” April 21, 2011 PDS Protest of GCC’s rejection

Exhibit “4” June 15, 2011 GCC Denial of PDS Protest

Exhibit “5” June 22, 2011 GSA Invitation for Bid GSA-064-11

Exhibit “6” June 17, 2011 GCC response to PDS Freedom of Information Request

Exhibit “7” February 16, 2011 Memorandum from the Attorney General, Leonardo M.
Rapadas  regarding the requirement for competitive procurement  of

Telecommunications Services
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CFFHICE OQF PUBLIC AUCOUNTABILITY

Doris Flores Brooks, CPA, CGFM
Public Auditor

PROCUREMENT APPEALS

IN THE APPEAL OF, ) APPEAL NO: OPA-PA-10-005
)
PACIFIC DATA SYSTEMS, INC. )
)y DECISION
Appellant ;
}
- )
L INTRODUCTION

This is the Decision of the Public Auditor for an appeal filed on October 12, 2010, by
PACIFIC DATA SYSTEMS, INC,, (Hereafter “PDS™) regarding the GUAM COMMUNITY
COLLEGE, Government of Guam’s (Hereafter “GCC™) October 5, 2010 denial of PDS's August
3. 2010, protest concerning GCCs solicitation of Invitation for Bid No. GCC-FB-10-015 Voice
Over-Internet Protocol {VolP) Telephone System Project (Hereafter “IFB™). The Public Auditor
holds that GCC erroneocusly deemed Interested Party TELEGUAM HOLDINGS LLC, dba GTA
TELEGUAM’s (Hereafter “GTA™) bid to he responsive to the [FB after (3TA failed to include a
valid Major Shareholder’s Affidavit at the time GTA submitted its bid. Accordingly, PDS’s

appeal is GRANTED.

H. FINDINGS OF FACT
The Public Auditor in reaching this Decision has considered and incorporates herein the
procurenient record and all documents submitted by the parties. pursuant to PDS” November 29]
2010 Withdrawal of Request for Hearing. Additionally, the Public Auditor has considered and
incorporated herein all testimony and arguments presented at the November 23. 2010 Hearing onj

Decision- |
Sate 401 DNA Buiding
205 Archbishop Pores Streel, Hagatna, Guam 96910
Fol Y1} 475-0390  Fax (87 11 472-7951
W iAo o © Hodline: L7AUDIT (472-8348




the PDS’s Motion to Compel GCC to Provide Complete Agency Report. Anthony R Camacho,

Esq. served as the Office of Public Accountability’s Hearing Officer at said Hearing. Based on

the aforementioned record in this matrer, the Public Auditor makes the following findings of]
fact:

1. On or about May 3, 2010, GCC issued the IFB.!

2. The IFB required bidders to submit an Affidavit of Disclosure of Major Sharcholders

with their bids. Specifically, the IFB required that such affidavits:

a. Be notarized and dated on the same month as the bid opening and the date of

the signature of the person authorized to sign the bid and the notary date must be the same.”

b. Be submitted by all bidders in accordance with the requirements of Public Law

18-44 and that failure to do so will mean disqualification and rejection of the bids.”

¢. Be substantially in the same format as the example Major Shareholders

Disclosure Affidavit included in the IFB.*

3. The IFB set the original deadline for submission of bids at 10:00 a.m. on May 19

2010." On or about May 12, 2040, GCC extended the deadline to 10:00 a.m. on May 26, 2010.

©oHid invitavien, Tab 2, Procursement Record filed on Oorober 19, 2010,
;
Special Heminder ©o Prospective Bidders, Id.
Cdpecial Provision for Maijo:n Sharecholders disciosure Affidavic, T4, ROTD:

This part of the IFS suctes Section 44 of Public Law 18-44 which iz now

il E e as G.OLRL BRERE. There is no substantial difference in tre
Frza r Carg ol @ IFE and 5 GU00A. §H233.
Mt refaiders Disclosure vifidavit, Td
= r SLION, b
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On or about May 25, 20160, GCC extended the deadline to 10:00 a.m. on June 10, 2010

4. On June 10, 2010, GCC received bids responding to the [FB from PDS, GTA, and
IT&E (Hereafter “ITE™.*

5. GTA submitted a Major Shareholders Disclosure Affidavit with its bid. GTA filled
out the blanks in the exampie Major Shareholders Disclosure Affidavit included in the IFB and
said Affidavit disclosed that the persons holding more than ten percent (10%) of the company’s
shares were: “TeleGuam Holdings, L1C." whose address was: “624 N Marine Corps Drive,
Tamuning, Guam, 96913.” and whose percentage of shares held was: “100%.” The Affidavit
was signed on June 3, 2010 by John J. Kim, GTA’s Controller, and his signature was notarized
that same day.’”

6. PDS also submitted a Major Shareholders Disclosure Affidavit with its bid. PDS alsg
filled out the blanks in the example Major Shareholders Disclosure Affidavit included in the IFB
and said Affidavit disclosed that the persons holding more than ten percent (10%) of the
company's shares were: “Pacific Systems Corporation,” whose address was: 2™ Floor. Tan|

Marikita Bldg.. PMB 236, Box 106000, Saipan, MP, 96910, and whose percentage of shares held

S Bl Rbstract, Tab &, Id. HOTE: Sald Bid Abstract staras fhat the date was

May Z&, 2010, however, it was signed by tns perscons cpening the bids andg

sinpeasing the opening on June 18, 2010, Toe Public Audlitor finds “hat rpe
Ties e . pening Loy the PR was June 10, 20910 based on said da-od

- v rrendment Nos Z34%e| sY The IFR

Als Ma ¢ Sharencloers Dlsciosers Affidaviv, Zechion 2, Governmant

- e PR o s P - P .
Yoo s ey ke TTTIS e T FET e T S AN b e Ay s
ST LT Lids B Ld ARV - ST n Aenora Diolael s Gotobsry 19 LEARES
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was: “99%.7'Y The Affidavit was signed on June 7. 2010 by John Day, and his signature was
notarized that same day.'”

7. ITE also submitted a Major Shareholders Disclosure Affidavit with its bid. ITE also
fitled out the blanks in the example Major Sharcholders Disclosure Affidavit included in the IFR
and said Affidavit disclosed that the persons holding more than ten percent (10%) of the
comparny's shares were: “Micronesian Telecommunications, Corp.,” whose address was: “P.O/
Box 300306, Saipan, MP, 96950, and whose percentage of shares held was: “100%.7"" Thd
Affidavit was signed on June 9, 2010 by Jovino G. Lorenzo, Jr., and his stgnature was notarized|
that same day.

8. OnJune 23, 2010, GCC completed its evaluation of the bids and recommended GTA g
“Avaya” System Bid for award based on its price.'*

9. OnJuly 27, 20610, GCC issued a Notice of Intent o Award the Contract for the 1FB o

oG 15
GTA,

FOST Masor reholders Disclesure Affidavit, Section i, &Ffidavits and
Forms, PR Bid, Tab v, Frocuresment Record filed on Ooteber 19, 2010,

I

IR v yodanea ST L5, ZUNG, o8, Froour R

s 3, 2610

Y EIS LR vicy ol siy LTy Z0LG, ity %, F Caonr
I i Gotober .OROAn
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10. On July 28,2010, PDS received GCC's Notice of Intent to Award. '

U1, On August 3. 2010, five (5) days later, PDS filed its Protest concerning GCC's intent
to Award the [FB’s Contract to GTA arguing that GTA’s bid must be disqualified for four (4)
reasons.| | These reasons were that GTAs bid bond, Major Sharcholder’s Disclosure Affidavit]
Non-Collusion Affidavit, and Representations regarding Ethics in Public Procurement did not
conform o the [FB’s requirements.”® PDS also provided GCC with documents GTA filed with
the Federal Communications Commission (FCC) indicating that on or about Septemnber 24, 2004
Shamrock TeleGuam Holdings. LLC directly owned and controtled 87.27% of GTA, and that the
remaining 12.73% was owned by Robert Taylor, or was being held for the future benefit of
Robert Taylor and other members of GTA’s management team.'”

{2, On September 17, 2010, GCC responded to PDS’ Protest by stating that GTA s Bid
Bond and Non-Collusion Affidavit substantially conformed to the IFB’s requirements, and GCO
denied that GTA was required to submit an affidavit to show compliance with Ethics laws and

regulations governing Public Procurement.”® Further, GCC stated that GTAs Major Shareholder

Bomite of invent to Award dated July 27, 2010, Ezhibit 2, Procursmens

presl Diied on Dotober 12, 2010,

At S 1A b gy Divetre o - LT et el ST S T ) [ R N . o os ] Ty 4
ooFruiest datead Auvgust 3, 2010, Exhinlt 3, Procurement Bppeal filed an
L L - <, Ledong

= 2, PESTLO Leonion 48 Anplicaticr filed for vransfer of control of

° SEATab) uinoriLy To soliuar Heldings, G WO Dnckas L
, praembper Ji, 7 s Exhibilt om, 14

- 0T e Lol s et ¢ n e 3
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Disclosure Affidavit substantially complies with Guam Law, however, GCC acknowledyed that
this issue required further inquiry to determine whether GTA was a responsive bidder.”’ F mally
GUC acknowiedged that its September 17. 2010 letter to PDS was not a denial of PDS” Protest
and that GCC would give a formal decision 10 said protest after GTA responded to GCC's
responsibility inquiry.

13, On or about September 24, 2010, GCC conducted a responsibility inquiry on GTA|
pursuant to 2 G.AR., Div. 4, Chap. 3, §3116(b)2)(B), and said inquiry consisted of GCC
requesting documents from GTA concerning GTA’s responsibility as an bidder,>

i4. On or about September 30, 2010, GTA responded to GCC’s responsibility inquiry, in
relevant part, by providing GCC with a second Major Shareholder’s Disclosure Affidavit, which
indicated that Shamrock Capital Advisors owned 60% and that GE Asset Management, Inc.
owned 29% of GTA’s shares for the past twelve months. >

5. On October 5, 2010, GCC denied PDS” August 3, 2010 protest, stating that GTAs
Bid Bond substantially conformed to the 1FB’s Bid Bond requirements and that GTA"s Bid
Bond, and Non-Collusion Affidavit substantially conformed to the [FB’s requirements, and GCC

denied that GTA was required to submit an affidavit to show compliance with Fthics laws and

Cld., srd Page 4, GCC's Yental of pnhe Augrust 3, 2010 Frotest, Exniboi o,

sipEnoy Beporr fiied an Gorober 28, ZOL0, and letter from Jennifa: Srparmbe oy
roen ¥ ST da Crember 3, 7 Yoo Exhibic A, i
S, ang CTA's Mator Snareboider's Disclosure Af{idavit dated Seoten i,
4] ¢ o fre €7 for Soambe ir * Tarmer K. San i
K il . ;oErhinin 2 , 2
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regulations  governing  Public Procurement.* Concerning GTA’s Major Shareholder’s
Disclosure Affidavit, GCC admitied that GTA's original Major Sharcholders Disclosure
Affidavit stated that TeleGuam Holdings, LLC owns 100% of TeleGuam Holdings. [LI.C and
that this issue required further inquiry by GCC*  However, GCC found that GTAs failure t
provide all required information relating to responsibility in the IFB was not fatal and that
information requested in IFBs can be supplemented after the submission of the bid to curg
shortcomings in bid submissions pursuant to 2 G.AR,, Div. 4, Chap. 3, §3116(b}3) and thag
GTA’s September 30, 2010 Major Sharehotder’s Disclosure Affidavit sufficiently ensured
GTA’s responsibility pursuant to 2 GLAR., Div. 4, Chap. 3, §3116(b)(3) and (2XB) and cured
GTA’s initial failure to submit a valid Major Shareholder’s Disclosure Affidavit with its bid.”]
Accordingly, GCC denied PDS” August 3, 2010 Protest.™

16. On October 7, 2010, GCC awarded the IFB to GTA.” However, GCC did not issus
a Purchase Order to GTA and GTA did not provide any services to GCC under the contract.™

17, On October 12, 2010, seven (7) days after GCC denied its August 3, 2010 Protest]

PDS filed this appeal. However, PDS limited its appeal to the issue of whether GTA’s bid was

~ - . « : e ey
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responsive due to GTA’s failure to submit a valid Major Shareholders Affidavit at the time thd

bids were received.

HI. ANALYSIS

A. GTA Submitted a False Major Sharcholder Disclosure Affidavit With Its Bid.

GTA submitted a false Major Shareholders Disclosure Affidavit with its bid on June 10,
2010. As a condition of bidding, any partnership, sole proprietorship, or corporation doing
business with the Government of Guam shall submit an affidavit executed under oath that lists
the name and address of any person who has held more than ten percent (10%) of the outstanding
interest or shares in said partnership, sole proprietorship, or corporation, at any time during the
twelve (12) month period immediately preceding submission of the bid and such affidavit shail
contain the number of shares or the percentage of assets of such partnership, sole proprietorship,
or corporation which have held by each such person during the twelve (12) month period. 3
G.C.A. §5233 and 2 G.ALR., Div. 4, Chap. 3, §3109(e)(3XE)"" GTA's June 3, 2010 Major
Shareholder’s Disclosure Affidavit did not comply with this requirement.  As stated above, the

Major Shareholder’s Disclosure Affidavit GTA submitted with its bid on June 10, 2010 stated

Clmreraliy, Guam Tommunity Colleges (G600 1s exenpt from the centralizon

Frofureament Yegime oreated by 5 GLCLA. §5120, bur is guverned by Arvocizss 1,
et T, VR, El, and 12 of Guam's Frocurement bLaw. SOGLOLA, 5125,
Portner, althougn 300 is aurnorized to DYCmELgaie 118 swh procurement
¢ nurs " e , Lonag adapiea Juan’ T an
Sitys < &l ts grocurenent regquliations See GUO Frocurement Balloy
3 i SR it F, Oopsirsuar - card o ks o R v
«}.A
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that 100% of GTA’s shares were owned by itself, as TeleGuam Holdings, LLC. dha GTA
TeleGuam. GTA readily admits that its major sharcholders are Shamrock Capital Advisors and
GE Asset Management, Ine.? Further, GTA’s September 30, 2010 Major Sharcholder's
Disclosure Afﬁdavit accurately reflects GTA’s members who hold a greater than 10% interest in
GTA, Thus, the Public Auditor finds that GTA’s June 3, 2010 Major Sharcholder's Disclosure
Aflidavit was false because it did not accurately disclose who held greater than 10% interest in
GTA.

There is no merit to GTA’s argument that its June 3. 2010 Major Sharchoider’s
Disclosure Affidavit was “technically” correct. GTA believes its Guam Business License, which
indicates that TeleGuam Holdings. LLC is licensed to do business as “TeleGuam Holdings,

il

LLC.” validates its June 3, 2010 Major Shareholder’s Disclosure Affidavit because TeleGuam

»

Holdings, LLC owns 100% of the “TeleGuam Holdings, LLC” nareed in the license. However.
this belief is misplaced. Cuam Procurement Law requires bidders to disclose, in the Major
Shareholder’s Disclosure Affidavit. the name and address of any person who has held more than
ten percent (10%) of the outstanding interest or shares (bold emphasis added) in the
partnership, sole proprietorship. or corporation submitting a bid. 5 G.C.A. §5233 and 2 G.A.R.,
Div. 4. Chap. 3. §3109(¢)(3XE). In contrast, 2 Guam business license is defined as the
permission granted by the Government of Guam conferring upen the licensee the right 1o engage
in business or to practice a trade or profession, which without such authorization or permission

would be iliegal. 11 G.C.A. §70103¢h). Thus. the Public Auditor finds that merely disclosing

bidders who hold a Guam Business License is not the disclosure of the persons holding more
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than ten percent (10%) of the outstanding interest or shares in the partnership, sole
proprictorship, or corporation submitting a bid required by 5 G.C.A. §5233 and 2 G AR, Div. 4,
Chap. 3. §3109(e}3¥E). Further, the term “interest” as used in 5 (LC.A. §5233and 2 G.AR..
Div. 4, Chap. 3, §3109(e)(3X(E) readily applies to GTA. GTA is a Delaware limited lability
company,”™ Generally, persons are admitted as members of a Delaware limited liability
companies at the time such companies are formed or after their formation. 6 Del.C. §18-301(a)
and (b). Generally. members of limited liability companies can obtain an interest in the limited
liability company without making a contribution to the company, and unless otherwise provided
in a limited liability company agreement, persons can become members of limited liability
companies without obtaining an interest in the limited ltability company or making a
contribution to such company, even if such member is the sole member of the company. 6

DelC. §18-301(d). The term “limited liability company interest” as used in the aforementioned

statute means a member’s share of the profits and losses of a limited lability company and a
member’s right o receive distributions of the limited Hability company’s assets. 6 Del.C. §18-
TOT(8). Here, as stated in GTA’s September 30, 2010 Major Shareholder’s Disclosure Affidavil.
GTA’s members have clearly defined interests in GTA, specifically, Shamrock Capital Advisors
and GE Asset Management, Inc, have a sixty percent (60%) and twenty-nine percent (29%)
respective interest in GTA. Therefore. the Public Auditor finds that 5 G.C.A. §5233 and 2
G.AR. Div. 4, Chap. 3, §31 09%e)}3)E) apply to GTA and GTA was required to disclose all of
its members who held more than a ten percent (10%) interest in GTA at the time it submitted its

bid on June 10, 2010,
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B. GTA’s Bid Was Non-Respensive,

As a preliminary matier, the Public Auditor must decide whether GCC’s argument that
the Major Sharcholders Disclosure Affidavit solely concerns a bidder’s responsibility has merit.
The Major Shareholders Disclosure Affidavit is required as a condition of bidding (bold
emphasis added). 5 G.C.A. §5233. Further, as stated above, the IFB expressty required the
bidders to include a Major Shareholders Disclosure Affidavit complying with 5 G.C.A. §5233
with their bids and failure fo do so would result in disqualification and rejection of the bids.
Based on the statutory mandate and the IFB’s express and specific requirements, the Public
Auditor finds that GTA’s failure to submit a valid Major Shareholders Disclosure Affidavit with
its bid puts GTA’s responsiveness at issue in this matter. The Public Auditor now turns to the
main issue in this matter which is whether GTA’s bid, which lacked a valid Major Shareholders
Disclosure Affidavit, was responsive (bold emphasis added).

GTAs bid was non-responsive because GTA failed to submit a Major Shareholder™s
Disclosure Affidavit that complied with § G.C.A. §5233 and 2 G.AR.. Div. 4, Chap. 3.
§310%e)3UE) with its bid. The term “responsive bidder.” as used in Guam’s Procurement Law
and Regulations. means a person who has submitted a bid which conforms in all material
respects to the Invitation for Bids. 5 G.C.A. §5201(g) and 2 G.A.R., Div. 4. Chap. 1, §1106(28).
The IFB specifically required bidders to submit a Major Shareholders Disclosure Affidavit in
accordance with Public Law 18-44 (now codified as § G.C.A. §5233 and 2 G.A.R., Div. 4, Chap.
3, 83109 3)E). This was a material requirement of the [FB because the IFB set forth the
penalty of disqualification and rejection of the bids if a bidder failed to comply with the
aforementioned instruction. This material requirement complies with Guam’s Procurement Law

which requires Major Shareholder's Disclosure Affidavits as a condition of bidding (bold
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cmphasis added). 5 G.C.A. §5233 and 2 G.A.R.. Div. 4, Chap. 3, §3109(e)3)(E). The plain
meaning of this clear statutory language is that bidding is conditional, based on the bidder
disclosing persons holding more than ten percent (10%) of the bidder’s ownership interest or
shares. Here, as set forth above, GTA's June 3, 2010 Major Shareholder’s Disclosure Affidavit.
which was submitted with its bid, was false and did not comply with the requirements of 3
G.C.A. §5233 and 2 G.A R, Div. 4, Chap. 3. §3109(e)3)E). Thus, the Public Auditor finds that
GTA"s bid is non-responsive due to its failure to submit a valid Major Shareholder’s Disclosure

Affidavit with its bid. and GTA s bid must be disqualified and rejected as required by the IFB,

C. GTA’s September 30, 2010 Ma jor Shareholders Disclosure Affidavit Must Not
Be Accepted.

There is no merit to GCC's argument that the filing of GTA’s second Major
Shareholder’s Disclosure Affidavit on September 30, 2010 cured GTA's flawed original
affidavit. GTA’s September 30, 2010 Major Shareholders Disclosure Affidavit is a fate bid
modification. After bid opening, no changes in bid prices or other provisions of bids prejudicial
to the interests of the Government of Guam or fair competition shall be permitted. 5 G.C A.
§52HD. Any modification of a bid received after the time and date set for bid opening 1s late.
2GAR. Div. 4, Chap. 3, §3109(k)(1). Further. no late bid modification will be considered
unless received before contract award and that such modification would have been timely but for
the action or inaction of Government of Guam personnel serving the procurement activity. 2

G.AR. Div. 4, Chap. 3. §3109(kX2). Here, GTA’s September 30, 2610 Major Sharcholders

Disclosure Affidavit was late because it was submitted on September 30, 2010 which is three (3)

months and twenty (205 days after the June 10, 2010 bid opening date.  Although GTA
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submitted its September 30, 2010 Major Sharcholders Disclosure Affidavit seven (7) days prior
to GCC awarding the contract to GTA on October 7, 2010, there is no evidence that the GTA s
late submission was caused by the action or inaction of GCC’s procurement personnel. In fact,
GTA admits that its June 3. 2010 Major Shareholders Disclosure Affidavit was a clerical mistake
and that once contacted by GCC, GTA understood the IFB required the disclosure of the actual
members of TeleGuam Holdings, LLC which GTA provided to GCC on September 30, 2010,
Thus, the Public Auditor finds that the exception for late bid modifications caused by
Government of Guam procurement personnel set forth in 2 G.A.R.. Div. 4, Chap. 3, §3109(k}2)
does not apply to this matter. Further, there is no merit to GTAs argurnent that GCC’s
accepiance of GTA’s late bid modification was not prejudicial to other bidders.”  As set forth
abave, PDS and ITE, the other two (2) bidders, submitted valid Major Shareholders Disclosure
Affidavits with their bids on June 10, 2010 and acceptance of GTAs late bid modification
clearly prejudices these responsive bidders by making GTAs non-responsive bid acceptable
notwithstanding its defect.  Therefore, the Public Auditor finds that GTA's Septernber 30, 2010
Major Shareholders Disclosure Affidavit must not be accepted because it is a late hid
moditication prohibited by Guam Procurement Law and Regulations.

GCC’s argument that GTA’s September 30, 2010 Major Shareholder’s Disclosure
Affidavit can be accepted to correct a minor mistake has no merit.  Minor informalities are
matters of form rather than substance evident from the bid document or insignificant mistakes
that can be waived or corrected without prejudice to other bidders, that is the effect on price.

quanuiy, quahity, delivery. or contractual conditions is negligible and the Procurement Offjcer
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stiall waive such informalities or allow the bidder to correct them depending on which is in the
best interest of the Government of Guam. 2 G.AR., Div. 4, Chap. 3, §3109(m)(4)B). Here,
GTA’s failure to submit a valid Major Shareholder’s Disclosure Affidavit with its bid is a matter
of substance and not merely a matter of form, Specifically, as stated above, GTA’s ori ginal
affidavit disclosed that 100% of its interest was owned by itself and the substance of this
disclosure was false. The false substance of GTA s original Major Shareholders Disclosure
Atfidavit far exceeds a matter of form such as the failure to provide sufficient copies or sign bid
documents. Further, GTA’s failure to comply with the IFB’s specific requirements for the
content of the Major Shareholders Disclosure Affidavit is not an msignificant mistake because
the 1FB specifically states that bidders who fail to submit valid Major Shareholders Disclosure
Affidavits would have their bids disqualified and rejected.  Finally, to allow GTA to correct
their original Major Sharcholders Disclosure Affidavit as 2 minor informality requires that
GCC’s Procurement Officer for the IFB prepare a written determination granting the correction
of the minor informality. 2 G.AR., Div. 4, Chap. 3, §3109(m}(6). A review of the procurement
record in this matter reveals that no such written determination was made by GCC’s Procurement;
Officer.  Therefore, the Public Auditor finds that GTA’s original Major Shareholder's
Disclosure Affidavit could not be corrected or waived as a minor informality and that GCC did

waive or grant correction of said original affidavit as a minor informality.

The Public Auditor is unpersuaded by GTA's argument that 48 C.F.R. §14-407. which is
the Federal Procurement Regulations governing verification of bids, should be applied to this
solicitation. Where a procurement involves the expenditure of federal assistance or contract
funds, or other federal funds as defined by Section 20 of the Organic Act of Guam. all persons in

the Government of Guam shall comply with such federal law and regulations which are
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applicable and which may contlict with or which may not be reflected in Guam’s Procurement
Law. 5 G.C.A.§5501. Here, the IFB states that it is issued pursuant to and subject to Guam’s
Procurement Law and Regulations.”® Thus, the IFB expressly makes Guam Procurement Law
and Regulations applicable to the solicitation procedures. Further, the only federal laws
appiicable Vto the IFB concern federal laws the contractor awarded the IFB would be required to
comply with. The IFB contains a general and broad requirement the bidder awarded the
contract must comply with the applicable standards, provisions. and stipulations of all pertinent
Federal and local laws, rules, and regulations relative to the performance of this contract and
furnishing of goods.” Further, the IFB states that because the [FB concerns a Federally Funded
Project. that the bidder awarded the contract is required to comply with the Federal Davis Bacon
and Related Acts which require all contractors and subcontractors performing work on federal
constructions projects or federally assisted contracts in excess of $2,000 to pay their {aborers and
mechanics not less than the prevailing wage rates and fringe benefits for such work determined
by the U.S. Secretary of Labor.™® Thus. pursuant to the express terms of the IFR, the Public
Auditor finds that Guam Procurement Law and Regulations govern the [FB’s solicitation

procedures and 48 C. F, R. §14-407 is not applicable.
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D. GCC’s Responsibility Inquiry Did Not Make GTA’s Bid Responsive.

GCC could not correct GTA's original Major Shareholders Disclosure A ffidavit through
a responsibility inquiry. As used in Guam’s Procurement Law and Regulations, the term
“responsible bidder” means a person who has the capability in all respects to perform fully the
contract requirements, and the integrity and reliability which will assure good faith performance.
5G.CA §3201(fyand 2 G.AR., Div. 4, Chap. 3, §1106(27). A prospective contractor shall
supply information requested by the Procurement Officer concerning the responsibility of such
contractor and if such contractor fails to supply the requested information, the Procurement
Officer shall base the determination of responsibility upon available information or may find the
prospective contractor non-responsible if such failure is unreasonable. 5 G.C.A. §5230(a) and 2
G.AR., Div. 4. Chap. 3. §31 16(a}. Here, as stated above, GCC used its responsibility inquiry to
permit GTA to modify its bid by providing GCC with GTA s September 30, 2010 Major
Shareholders Disclosure Affidavit. The Public Auditor finds that the GCC’s use of the
responsibility inquiry to allow GTA to modify or correct their bid violates the provisions of
Guam'’s Procurement Laws and Regulations prohibiting such late modifications or corrections of
bids. The responsibility inguiry’s main purpose is {0 obtain additional information from the
prospective contractor, to ensure such contractor can perform the contract requirements, and 1o
ensure the integrity and reliability of such contractor which will assure a good faith performance
of the contract requirements. Such inquiry does not negate or dilute the other provisions of
Guam’s Procurement Law and Regulations, cited above, restricting late modifications or
corrections of bids. As stated above, none of the fow exceptions governing such late

modifications or corrections apply in this case and allowing the responsibility mquiry o be used
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to waive GTA’s non-curable defect in their bid poses a substantial threat to the integrity of the
procurement process.  Spectfically, by allowing the responsibility inquiry to be used to waive
non-curable defects in bids. after bid opening, a non-responsive lowest bidder who, for whatever
reason {i.¢. change in business conditions or unprofitable low bid price), no longer wanted to be
awarded the co;ntract, could refuse to provide the information requested in a responsibility
inquiry and the purchasing agency would have no choice but to reject the bid depriving the
purchasing agency of the bidders assurance that the contract would be entered into and
performed.  Additionally, waiver of a non-curable defect in a bid after bid opening via the
responsibility inquiry places the non-responsive bidder in a position of advantage over the
respensive bidders. Here. had ITE and PDS known in advance that they could avoid timely

[ihing of their valid Major Shareholders Disclosure Affidavits, we can only speculate the

possibility whether this additional time would have allowed them to submit lower bids. Further,

the requirement of submitting a valid Major Shareholders Disclosure Affidavit may have
deterred others from bidding who would have otherwise bid if they had known that GCC would
have waived this requirement. Thus the Public Auditor finds that GCC’s use of the
responsibility inquiry to waive GTAs non-curable defect in its Major Shareholders Disclosure
Affidavit undermines fair competition and must not be condoned.

E. Public Policy Favors the Rejection of GTA’s Bid as Non-responsive.

GCC and GTA argue that public policy favors waiving GTA’s non-curable failure to
submit a valid Major Sharcholders Disclosure Affidavit because GTA submitted the lowest bid.
fhe Competitive Sealed Bidding procedure requires that the contract be awarded 1o the fowest
responsible and responsive bidder whose bids meets the requirements and criteria set forth in the

invitation for bids. 5 G.C.A. §5211(g) and 2 G.A.R.. Div. 4. Chap. 3. §3109(n) 1.
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Here, GCC and GTA are really asking that GTA be awarded the contract merffly because it 1s
simply the lowest bidder and despite the fact that it submitted a non-responsive bid. Certainly
the policy of providing increased economy and the maximization of the purchasing value of
public funds supports this argument. 5 G.C.A. §5001(b)(5) and 2 G.A.R., Div. 4, Chap. 1,
§1102¢4). However, the Public Auditor must balance this policy with other policies underiving
Guam’s Procurement Laws and Regulations. Such as the policy to provide for increased public
coniidence in the procedures followed in public procurement. 5 G.C.A. §5001(b)3) and 2
GAR., Div. 4, Chap. 1, §1102(2). The policy to ensure the fair and equitable treatment of all
persons who deal with the procurement systern. 5 G.C.A. §5001(b)(4) and 2 G.A.R., Div. 4,
Chap. 1, §1102(3). And the policy to provide safeguards for the maintenance of a procurement
system of quality and integrity. 5 G.C.A. §5001(b)}(7) and 2 G.AR., Div. 4, Chap. 1, $1102(6).
The strong public interest in an uninterrupted public procurement system must be outweighed by
the stronger public interest in having agencies abide by the appropriate statutes and regulations.
Mudti-Line Corporation, Inc., v. Lorenzo € Aflague, et.al, CV0667-88, Line 23, Page 10,
Decision, Findings of Fact and Conclusions of Law dated November 21. 1988 {Superior Court of]
Guam). Finally, the Public Auditor must exercise her jurisdiction to promote the integrity of the
procurement process. 5 G.C.A. §5703 and 2 G.A.R., Div. 4, Chap. 12, §12103. The Public
Auditor finds that the public interest is best served by enforcing the provisions of
Guam’s Procurement Law and Regulations requiring bidders to disclose their ownership interests
at the time of bidding and the standard of awarding contracts arising from the Competitive

Sealed Bidding Procedures to the lowest responsibie and responsive bidder,  The public must be

assured that the information in the Major Shareholders Disclosure Affidavit is accurate and E

truthful when sworn 1o and cannot be subject to modification after bid opening to meet a
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condition of bidding that all other bidders meet in the first instance. The Public Auditor
recognizes that this will cause hardship on GTA, an otherwise responsible bidder who, through
stimple negligence, failed to submit a valid Major Shareholders Disclosure Affidavit. However,
the policies underlying Guam's Procurement Laws and Regulations and the public interests they
protect are best served by strict enforcement of the requirement for submission of Major
Shareholders Disclosure Affidavits which must be complied with correctly at the time of bid
submission,

F. GCC’s Award of the Contract to GTA is Void.

The Public Auditor finds that GCC’s award of the contract to GTA is void. [fafter an
award, it is determined that a solicitation or award of a contract is in violation of law, and the
person awarded the contract has not acted fraudulently or in bad faith, the contract may be: (1)
Ratified or affirmed if doing so is in the best interests of Guam, or (2} The coniract may be
terminated and the person awarded the contract shall be compensated for the actual expenses
reasonably incurred under the contract plus a reasonable profit, prior to the termination. 5
G.CAL §5452(a)(1). Here, as set forth above, the Public Auditor finds that the award of the
contract to GTA violated Guam’s Procurement Laws and Regulations because GTA was not a

responsive bidder. Further, the Public Auditor finds that there is nothing in the record indicating

that GTA acted fraudulently or in bad faith in procuring the contract. The Public Auditor finds

that ratifying or affirming GCC’s contract with GTA is not in the best interests of the

Government, because waiver of the statutory requirements for the submission of a valid Major
Shareholders Disclosure Affidavit and the statutory requirements that contracts arising from
Competitive Sealed bidding be awarded to the Jowest responsible and responsive bidder are
serious threats to the integrity of the procurement sysiem as stated above, and must not he
condoned by contract ratification. The Public Auditor finds that the contract awarded to GTA
shall be terminated as of the date of this Decision. The Public Auditor further finds that GTA
did not incur expenses and is not entitied (o reasonable profits because GTA did not perform

work under the contract due w GCC not issuing GTA a purchase order as set forth above.
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IV. CONCLUSION

Based on the foregoing, the Public Auditor hereby determines the following:

I Through simple negligence, GTA Submitted a false Major Shareholder Disclosure
Affidavit with its Bid in violation of § G.C.A. §5233 and 2 G.AR., Div. 4. Chap. 3,

§3109¢e) 3KE) which resulted in GTA's bid being non-responsive to the {FB.

2. Guam Procurement Laws and Regulations prohibit GCC from accepting GTAs
September 30, 2010 Major Shareholders affidavit because it is a late modification or correction
of the bid after bid opening.

3. GCCs award of the contract to GTA is void because GTA was a noN-responsive
bidder which GCC should have disqualified and rejected at the time of bid opening.

4. PDS’s Appeal is granted.

5. GCC’s contract with GTA arising from the IFB for [FB Item Nos. 1.1 thru 7.1 is
hereby terminated as of the date of this decision and although GTA is generally entitled to
compensation for its actual expenses it reasonably incurred under the contract plus a reasonable
profit for the period prior to the termination, the Public Auditor finds that GTA did not incur
expenses and is not entitled to reasonable profits because GTA did not perfortn work under the
contract due to GCC not issuing GTA a purchase order.

6. GCC shall consider the IFB’s remaining bidders in accordance with Guam
Procurement Law and Regulations.

7. PDS is hereby awarded, pursuant to 5 G.C.A. §5425(h)2), PDS’s reasonable costs
incurred in connection with the solicitation and its August 3. 2010 protest, including PDS’s
reasonable bid preparation costs, excluding PDS’s attorney’s fees, because as PDS was the
second highest scoring bidder, there is a reasonable likelihood that PDS would have been
awarded the contract but for GCC's acceptance and attempted cure of GTA’s non-responsive bid
in violation of Guam Procurement Laws and Regulations as set forth above. GCC may object to
PIDIS’s cost demand by filing the appropriate motion with the Public Auditor no later than fifteen

(15) days after PDS submits such cost demand to GCC.
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This is a Final Administrative Decision. The Parties are hereby informed of their right to
appeal from a Decision by the Public Auditor to the Supertor Court of Guam, in accordance with
Part D of Article 9, of § G.C.A. within fourteen (14) days after receipt of a Final Administrative
Decision. 5 G.C.A. §5481(a).

A copy of this Decision shall be provided to the parties and their respective attomeys, in
accordance with 3 G.C.A. §5702, and shall be made avaiiable.for review on the OPA Website

WWW. SUAMOpa.Org.

DATED this 12" day of January, 2011.

DORIS FLORES BROOKS. CPA, CGEM
PUBLIC AUDITOR
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April 7, GCC Rejection of all bids
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FROM ON LAW 8460777 (THDAPR 7 2011 5:04/ST. 5:08/No. 7538924100 p
CABOT , Aftorneys at Law

MANTANONA ur Cesar C. Cabot Fsq

Revwian M7 Mantanona, Esq.

David B {edgar, Esc.
Hefkel 8. Hermminger, Esq.
Samh A, Steck, Ssa.

Aprit 7, 2011

VIA FACSIMILE (671} 477-4356

Bill Mann, Counsel for Pacific Data Systems
Berman O'Connor & Mann

Suite 503 Bank of Guam Building

Hagatna, Guam 96910

VIA FACSIMI 7 -

Jeffrey Cook, Counsel for TeleGuam Holdings LLC
Law QOffices of Cunliffe & Cook

210 Archbishop F.C. Flores Street

Hagatna, Guam 96910

VIA FACSIMILE (671) 922.4329

Steven Carrara, General Counsel, IT&E
PTIAT&E

P.0. Box 24881

GMF, Guam 968921

Re: IFB GCC-FB-015 Voice Over intemet Protocol Bid for GCC

Dear Mr. Mann, Mr. Cook, and Mr. Carrara:

This letter is a formal notice that all bids for IFB GCC-FB-015 have been rejected
because it is in the best interest of the territory. As you all know. the Public Auditor
found TeleGuam Holding's bid to be unresponsive and that it should've been

disqualified at the time of bid opening. In the Appeal of Pacific Data Systems, Decision

January 12, 2011, Since OPA issued that Decision, GCC reviewed the remaining bids
by PDS and IT&E and has rejected both of them because rejecting these bids is in the

best interest of the territory.

Edge Buiding, Serond Flgor 929 South Morine Coips Diive  Tarmuning, Guam 96913
Telephone: (6717 640-2001  Focsrnies; (7 1) 646-0777  Ermall mait@entiow.us
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FROM CH LAW ©480777 (THBAPR 7 2011 5:04/ST. 5:03/No. 7539924100 P 2

Notice of rejection of hids
Page2of 3

First, GCC has rejected the remaining bids in the IFB pursuant to 2 GA R, Div. 4
§ 3115 {h)(A)iv) because prices of the remaining bids exceed available funds, and it
would not be appropriate to adjust quantities to come within available funds. After the
Office of Public Accountability issued its Decision, GCC reviewed the remaining bids
from PDS and IT&E. Both of the remaining hids’ prices excéeded the available amount
of ARRA funding. GCC also reviewed the bids to sea if adjusting the quantities wouid
be appropriate 1o come within the available fundg, and determined it would not be

appropriate. After determining that the remaining bids both exceeded the amount of
available funding, and that modifying quantities would not be 'éppropriate, GCC is
requesting for the ARRA funds to be reprogrammed to other procurerment projects that

were underfunded and of higher priority to GCC. Therefore, rejecting the remaining

bids in the IFB is in the best Interest of the territory.

Second, GCC has rejected the remaining bids in the IEB puréuam to 2 GAR.
Div. 4 § 3115 (d)(2)(A)i) because the supplies. and services are no longer required.
GCC was informed of a new, related bid from the Gahe_rai Services Agency (GSA), titled
"Multi-Step, Multi-Part  invitation for Bid (IFB) to establish a Price List for
Telecommunication Services (PLTS) for the Government of Guam.” Atter receiving
notice from GSA of this new IFB, GCC determined thét IFB. GCC-FB-015 is now
unnecessary and redundant. Therefore, rejacting the remain-ing bids in the IFB is in the
best interest of the territory.

Third, GCC has rejected the remaining bids in the IFB pursuant to 2 G.AR. Div.
4 § 3115 (d)(2){A)(v) because the remaining proposals from PDS ard IT&E were clearly

unreasonable prices. The entire purpose of this bid was to save GCC monay on phone
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services. The remaining bids were so high that if either bidder was swarded the
contract, it would defest the purpose of saving the territory money, and switching to the
new VolP system under the bid would not be worth the cost, Therefore, rejecting the
remaining bids in the IFB is in the best Interest of the territory.

Accordingly, all bidders are hereby notified that all remaiﬁing bids in IFB GCC-
FB-015 are rejected because rejecting these bids Is in the best interest of the territory.

Please feel free to contact me if you have any questions.

SiYu'os Ma'ase,

CABOTM
am Commuhity College

Csﬁa A. STROSK -~

By:




