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Attorney for Appellee, Guam Community College

BEFORE THE OFFICE OF PUBLIC ACCOUNTABILITY

PROCUREMENT APPEAL
In the Matter of Appeal of ) Docket Number: OPA-PA-11-011
PACIFIC DATA SYSTEMS, INC, )
)
Appellant ) FIRST SUPPLEMENTAL
) PROCUREMENT RECORD
)
)
)

Appellee Guam Community College, (hereinafter “GCC”), by and through its
attorney, Catrina M. Campana, of Cabot Mantanona LLP, respectfully submits this
supplemental procurement record relating to Pacific Data Systems' (hereinafter "PDS")
bid.

As noted in GCC's Agency Report filed on July 18, 2011, the Procurement
Record for this appeal is exactly the same as the prior procurement in the possession
of the Office of Public Accountability under Appeat No. OPA-PA-10-005.

Subsequent to the decision In the Appeal of Pacific Data Systems, dated
January 12, 2011, GCC reviewed the remaining bids using the bid abstract from !FB
GCC-FB-015. The following documents are the Procurement Record generated since

the OPA decision dated January 12, 2011:
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1. Letter from Sarah Strock, counsel for GCC, dated April 7, 2011,
providing notice that the remaining bids by PDS and IT&E have been rejected.

2. Letter from Bill Mann, counsel for Pacific Data Systems, Inc., dated
June 7, 2011, requesting a decision on PDS' April 21, 2011 protest.

3. Protest determination dated June 15, 2011, denying the protest by

PDS.

Respectfully submitted this 26" day of July, 2011

CABOT MANTANONA LLP
Attorney for Gua ommunity College

By: (—\

CATRINA M. CAMPANA
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Daviet P. Ladgar, Fre,

Helksi 8. Hamminge:, Esq.
Sarah A Skoek, Ese,

April 7, 2011

VIA FACSIMILE (671) 477-4366

Bill Mann, Counsel for Pacific Data Systems
Berman O'Conior & Mann

Suite 503 Bank of Guam Building

Hagatna, Guam 88810

VIA FAGCSIMI 71}1472-2422

Jeffrey Cook, Counsel for TeleGuam Holdings LLC
Law Offices of Cuniiffe & Cook

210 Archbishop F.C. Flores Street

Hagatna, Guam €8910

VIAFACSIMILE (671) 9224329

Steven Carrara, General Counsel, IT&E
PTINT&E '

P.O. Box 24881

GMF, Guam 96821

Re: |FB.GCC-FB-015 Voice Over Internet Protocol Bid for GCC

Dear Mr. Mann, Mr. Cook, and Mr. Carrara;

This letter is a formal notice that all bids for IFB GCC-FB-015 have been rejected
because it_is in the best interest of the territory.  As you all know, the Public Auditor
found TeleGuam Holding's bid to be unresponsive and that i shouid've been

disqualified at the time of bid opening. In the Ann&ai of‘Paquip Data Svsterms, Decision,

January 12, 2011, Since OPA issuad that Decision, GCC reviewed the remaining bids
by POS and IT&E and has rejected both of them because rejecting these bids is in the

best interest of the territory.

Edge Butding, Second Floor 929 Seuth Merine Corps Diive  Tamuning, Guam 96913
Tolephone: (6713 646-2001  Facsinmlle: (5712 640-0777  Erncll: mailGemiow.us
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First, GCC has rejected the remagning bids in the (FB-pursuant to E'GEA.R, Div. 4
§ 3115~Q1}(A)(iv) because prices of the remaining bids exceed aifailab!é fimds and it
would not be appmgnate to ad;ust quantities to come within avarlabls funds. After the
Office of Public Acccuntabiisty issued its- Decision, GCC rewawed tha remaining bid
fror PDS and IT&E. Both of the remaimng bids' prices excesded the avariab le amount

of ARRA fundmg GCC also reviewed the bids to see if ad;usting the quantmes would

be appropriate to come within the available funds and determmed it. wcutd not be

appropriate.  After determining that the remaining bids both exceeded the amount of

svailable funding, and that modifying quantities would not be appropriate, GCC is

requesting for the ARRA funds to be reprogrammed fo other pméurement pfoj&cis that
were underfunded and of higher pr ar{ty to GCC. Therefore, l‘ej&ctmg the remaining
bids in the IFB is in the bast interest of the ‘camtory ‘

Second, GCC has rejected the remaining bids in the iIFB pursuant to 2 G AR,
Dw 4 & 3115 (d)(E)(A)(z) bemause& the supplies and services are no !anger raqurred
GCC was informed of a new, re!ated bid from the Generai Semces Agency (GSA), titlad
Mult-Step, Mul-Part lovitation for Bid (FB) to establish a Price List for
Telecommunication Services (PLTS) for the G&emm&nt of Guam." After receiving
notice from GSA of this new IFB, GCC determined that IFB. GCC-FB-015 is now
unnecessary and redundant. Th&refare. rajecting th'e remaining bids in the IFB is in \tﬁe
best interast of the territory. | o

Third, GCC has rejeo:ted the remaining bads in tha IFB pursuant t62 GAR. D*‘v
4§ 3115 (d)(Z)(A)(v} bacause the remaining ;araposais from PDS ang IT&E were ciea;‘éy

unreasonable grsces The entire purpose of this bid was to save GCC mansy on phone
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services. The reﬁwaiﬁing bids were sqo high that if either bidder was awarde%i the
contract, it would defeat the p&rpcsse of saving the térrito‘ry money, and switching 'tc the
new VolP system urzdér the bid would not be worth the cost. Therefore, rejecting the
remaining bids in the iF_B is in the best i_z}’geresf[ of the tarritory. o

Accordingly, all bidders are heféby notified that all ;emaining bids in IFB GCC-
FB-015 are réjacted because réjecﬁng'ﬁxese'bids is in the best interast of the territary.

Flease feel free to contact me if you have any questions,

SiYuos Ma’aség

CABOT MANT: AP
am Communijty Callege

@A A.S"RW“ A

By:




BERMAN
O’CONNOR &
MANN

Attorneys at Law

June 7, 2011

VIiA FACSIMILE [646-0777]

Sarah Strock, Esq.

Cabot Mantanona LLP
Edge Bldg., Second Floor
929 5. Marine Corps Drive
Tamuning, Guam 96913

Re:  PDS Protest Dated April 21, 2011

Dear Sarah:

o P P A RO

Suite 503, Bank of Guam Building
111 Chalan Santo Papa

Hagétfia, Guam 98910

Tele. 671-477-2778

Fax 871-477-4368

Wehsite: www.pacific-lawyers.com
Email: brmann@pacific-lawyers.com

On April 21, 2011, PDS protested GC(’s Rejection of all bids in IFB GCC-FB-015.

Despite the passage of 46 days, GCC has not acted on this Pr

otest. Please note that 5

GCA §5425(c) requires that the purchasing agency promptly issue a decision on a

protest.

In the appeal of Townhouse Department Stores, Appeal No. OPA-PA-08-003, the

Public Auditor determined that she did have jurisdiction over purchasing agencies to
require compliance with the law that protests be promptly decided. In that case, GPSS
failed to issue a decision on a protest despite the passage of 65 days, and was ordered by
the Public Auditor to issue a decision within 7 days following her decision. She held that
delay constituted an act of bad faith which threatened the integrity of the procurement

process.

In_the appeal of Townhouse Department Stores, OPA-PA-10-006, the Public

Auditor determined that it was an act of bad faith for DOE
a protest dated September 2, 2010 by October 18, 2010, a

to fail to render a decision on
period of 46 days, as we have

Ci\ Users\ Cpangelinan, AppData\ Local\ Microsofty Windows\ Temporary Internet Files\ OLKBCAB\ Sarah Strock 06072011 (2).doc
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here. 1believe that means that GCC is now in bad faith in failing to issue a decision on
the PDS protest.

The situation is seriously aggravated by the fact that GCC did nothing for almost
3 months to comply with the Public Auditor’s Decision of January 12, 2011, which
required GCC to consider the remaining bidders in the subject procurement. It was only
atter PDS sought an order from the Public Auditor requiring GCC to comply that GCC
finally did reject all the remaining bids in its letter of April 7, 2011. The combined delay
is clearly evidence of bad faith which GCC should now remedy.

Moreover, | cannot see how it is in the interest of GCC to delay issuing a decision.
The procurement by GCC of both telephones and a telephone system is stayed pending
the resolution of the PDS protest. I understand that the funding for this project is with
ARRA funds, which must be obligated no later than September 30, 2011. Although PDS
is hopeful that GCC will resolve its protest in its favor, in any event time is of the
essence.

PDS wishes to avoid another appeal to the Public Auditor, which inevitably will
result in an order against GCC to make a decision on the PDS protest. PDS will refrain
from taking an appeal to the Public Auditor for 7 days from the date of this letter.

Very truly yours,

ARt
Bill R. Mann

C:\ Users\ Cpangelinan\ AppData\ Local, Microsofth, Windows\ Temporary Internet Files\ OLKBC6B' Sarah Strock 06072011 (2).doc
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Bill R. Mann, Eaq.

Berman O'Connor & Mann

Suita 503, Bank of Guam Building
111 Chatan Santo Papa
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Dear Mr. Mann:

This letter is 2 formal derilal of your Aprit 21, 2011 protest and you have the rigin
0 pursue all administrative and judicial remedies, Piease be advised that | am
adoressing this letter 1o you pursuant to the representations of your office tat you are
reprasenting PUS in this matior,

GLC rejecied the remaining bids in the IFB purstant to 2 GAR. Div. 4 3115
(hHAXIV} because prices of the remaining bids exceed avaiisble funde and it would not
be approprate to adjust qualities to come within funds and because the suppifes and
services are no longer regidred, :

Aftor reviewing the concerns detalled in the Aprit 21, 2011 latter from PDS
President John Day, here is the final res ponse 1o your protest:

1. GCC rejected the PDS bid becausse the blds’ price exceeded the available
arnourt of ARRA funding, The PDS bid of $307 880,50 exceedead the avallable funds by
over $22,000.00. Therefore, It Is in the best interest of the torriio, ¥ to reject the PDS big.

in response to GCC's position that rejecting this bid which exceeds the available
funds is inn the best interest of the teritory, PDS submits iIn thelr April 21, 2011 protest 2
revised bid basaed upon their assertion that GCC should have modified the bid quantilies
to conform to the avalable funds,

As stated in the Aprit 7, 2011 lefter, GCC reviewed the remalning bids and
determined that modifying quantiies would not be appropriste.  PDS submits a
reconfiguration of thelr bid in order to come within the funding limitations. As authority to

Ecigme Suiiding., Second Bioor FIP Bontle prning Cons Dilue Tarousdng, Guorn 66013
Tolephwrn: (671 6463007 CocsmBo: ETN GO Brres molliiornive. us
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present this downwarg deviation, POS cltes GCC fesponse o MOV Question #1 in
Amencdment #3,

 The GCC response to Question #1 in Amendmer t #3 states that *GCC reserves
the fight 16 increase or decreass Quantity of ltems anywhere from O fo 200 according to
availabliity of funds®. As stated in the Apri 7. 2011 relection of ail bids, GCC reviowad
the bids and destermined thas modifying the quantiies wotdd not be appropriste,

Amendment 3 reserves GCC's ight to make this judgment call
modification of quar Utes. The type of ex post facio unllateral revigion soughl by POS In
their protest is not addressed by Amendmant 3,

2. Pursuant to 2 G.AR. Div, 4 31 15 WHZHA
bids because the supplies and Services ars no longer required. As statod in
2011 istter, GCC has recefved h from GBA of a new IFB which would
GCC-FB-015 redundant.

Therefors, rejecting this bid Is in the best interest of the territory. GCC s
requesting that the ARRA funds be reprogrammed to other procurement projacts that
P md&mm@@dmwah@mpﬁotﬁymm

in fght of the protast by PDE of the GCC
GCC will be exercising its right of delegation
matter 1o the General Service Agency.

GCU has authority to delegate this matter 1o the GSA according o the GCC
Board of Trustees Procurement Palicy which states that 6CC may, upon the Roard of
Trustee's approval, delegate #s procurement authority of services and supplles
contracts to the General Services Ag ncy. | have atigohed o copy of the GCC
Frocurement Policy for your review and conslderstion,

Accordingly, PDS's April 21, 2011 protest is denjed and you have the right 1o

pursue all administrative and judicial remedies, Pleasa let me know i you have any
questions regarding this matter, :
Regards,

CABOT MANTANONA LLP
Attorney for Guam m:ftg Collage

CATRINA M. CAMPANA

83

By:

Encingurns
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GUAM COMMUNITY COLLEGE
Benrd of Frasteer

PROCUREMENT FOLICY

WHEREAS, Guawn Community Colluge (hereinafier (GOCY i authosiud o praveulpute iy gun m@&&s,
supplied snd condtruation procumsment regpelutbons puriaent to § 03,04, § ¥1 25, 13, S0306%) and f4), FI26, $3020)
moved (o], 3304{h), $306{(d]. and 5307, and

WHEREAS, the Board of Truttees wisher to prodestly enorele die sutharily given o the eollegy,

HOW, THEACFORE, BE IT RESOLY SO, thetthe proouraiment lbwe sud tegulations optablished ln Gog's
Frovuremant lnw, found in 3 G0.A4. Chaprer 4, and 3 03 4 8, Bivisive 4 shall be ysnd by GOC fn the procursemnt of
gl porvibes, supplies; snd construction proburemont contrsate. OCC harshy adopts the hews end rogulstions cyinblished
i 5 G.CA, Canpler 5 und 2 G.AK. Divislan 4 a5 its ows repulalions,

BE IT FURTHER RESOLVED, it GCC will employ He owa Chiefl Prosurement Gifioer, whi will seyws
#s the procyrement offfcer Fir ot sappiies, servivss, sad constrection soatrasty fer GOT,

BE IT FURTHER RESOLVED, that GCC may, upon the Bosrd of Trastes's approval, delegmie s
procurentent sutherily uf vonsiruotion contrents 16 thy Deprriment of Poldic Works,

BE 1% FURTHER RESOLVED, det GOL may, opon e Borel of Trustes's spprovsl, dologsie hs
procurssest suthority of sorvices sod supplies contessis 1o the Censrsd Sorvives Ageney.

BETY FURTHER RESOLVED, that BUC may, pon the Bored of Trastes's agpreval, sromuigeie saditlonst
ruies and regulations, n addition to tuse setablisked by 5 G.OA. Chapler 5, and 3 5.4 R, Divislos 4.

Amentded & Adepied: Aupuer 3, 3818
Resolution 9-2018

Amended & Adepted: Nevember 17, 1008
BHesplotivn §6-3408

Adapind: Mavck 14, 1994

Besslotivn {594




