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WILLIAM B. BRENNAN, ESQ. 

ARRIOLA LAW FIRM 

259 MARTYR STREET, SUITE 201 

HAGÅTÑA, GUAM 96910 

TEL: (671) 477-9730/33 

FAX: (671) 477-9734 

attorneys@arriolafirm.com  

 

Counsel for Appellant 

ASC TRUST, LLC 

 

BEFORE THE OFFICE OF PUBLIC ACCOUNTABILITY 

PROCUREMENT APPEAL 

 

In the Appeal of,                                                

 

 

ASC TRUST, LLC,  

                                 

Appellant. 

 

)

)

)

)

)

)

) 

) 

) 

 

APPEAL CASE NO.: OPA-PA-23-005 

 

 

COMMENTS ON AGENCY REPORT  

 

 COMES NOW, ASC, Trust LLC (“ASC”), through the undersigned counsel, who submits 

ASC’s comments on the Government of Guam Retirement Fund’s (“GGRF”) Agency Statement filed 

in this matter on October 5, 2023.  

COMMENTS ON GGRF’S RESPONSES TO PROTEST 

1. Additional factual background.  

 On September 27, 2023, ASC issued a letter of concern to the Office of the Attorney General 

(“OAG”) concerning actions taken by GGRF and because ASC’s appeal in this matter alleges 

violations of the Guam Open Government Law (“OGL”). Because of what ASC believes are blatant 

violations of the OGL and the procurement law, ASC also included a request under the Sunshine 

Reform Act of 1999 for documents concerning any designation of an attorney for GGRF as a Special 

Assistant Attorney General (“SAAG”) related to GGRF RFP GGRF-002-22 (the “RFP”). In response, 

the OAG provided inter alia February 2, 2022 correspondence from the GGRF requesting a SAAG 

mailto:attorneys@arriolafirm.com
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appointment (see Exhibit A attached hereto), and an April 7, 2022 Memorandum, which 

appointed/designated Attorney Vincent C. Camacho as a SAAG related to the RFP. See Exhibit B 

attached hereto. 

2. The GGRF Board is subject to the Open Government Law.  

 GGRF contends that (1) the OPA is not tasked with determining violations of the OGL, (2) 

GGRF is not explicitly prohibited from extending its contract with the incumbent on a month-to-month 

basis, and (3) the GGRF took no action related to the RFP on February 10, 2023 and notice was given 

that the RFP would be discussed on July 28, 2023. Agency Statement at 3-4 (October 5, 2023).  

a. There is and was no lawful basis to indefinitely extend the contract with the incumbent. 

 The contract was not lawfully extended given that GGRF knew ASC was interested in providing 

the services. As put forward in the Notice of Appeal, every expenditure of public funds is subject to 

the procurement law. 5 G.C.A. § 5004(b). Because GGRF was aware of another potential offeror, 

GGRF was required to procure services, even on a short-term basis through a method of source 

selection expressly authorized in the Procurement law. The extension, even if possibly stated in the 

incumbent’s contract, cannot be used to circumvent the requirement that public monies be spent in 

accordance with the procurement law and that contracts be solicited through a lawful means of source 

selection. If GGRF’s argument were taken to its logical conclusion, public agencies would have no 

incentive to efficiently and expeditiously reprocure goods and services when approaching contract 

expiration dates, when they could simply extend existing contracts at a whim so long as an extension 

is allowed in any given contract. That is what occurred here. GGRF had no incentive to complete this 

procurement in a lawful manner, given they could simply extend their existing provider’s contract, 

while negotiating with the existing provider. There is no incentive for negotiations to be completed 

efficiently and for GGRF to move on to the next qualified offeror if negotiations were prolonged.  

b. The GGRF Board is subject to the OGL when taking procurement action and otherwise. 
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 In Exhibit A, GGRF concedes that the GGRF Board of Trustees “is authorized to exclusively 

approve and execute all contracts procured for professional services.” Ex. B. Therefore, GGRF cannot 

argue that Board Action does not affect the procurement at issue. As discussed in the Notice of Appeal, 

the GGRF is subject to the OGL and therefore actions taken in violation of the OGL are void, and this 

includes procurement-related action of the Board. GGRF does not address the lawfulness of the GGRF 

Board Action on February 10 beyond a conclusory assertion that the action was not related to the RFP. 

ASC disagrees, but even assuming for argument’s sake GGRF were correct, its action of extending 

the incumbent’s contract, which ASC timely protested and appealed – is still void. At a minimum, 

GGRF’s current contractor is operating on a void contract under the OGL. As put forth above in section 

a., this would have incentivized GGRF to complete negotiations and award the contract, but the lack 

of that incentive, coupled with the Board’s illegal action taint the entire RFP.  

 Additionally, while what actually occurred related to the RFP on July 28, 2023 is still unclear, 

the OGL violation is not. GGRF concedes that its notice of meeting, at best, only gave notice that the 

RFP would be discussed. This is different than GGRF’s response to ASC’s protest, which stated that 

the Board approved the RFP Proposal Selection Panel’s recommendation. The best evidence of the 

GGRF’s OGL violation is the waffling explanation given for the inadequate notice. The matter to be 

discussed was the selection panel’s recommendation of the RFP, not just the RFP. Because no notice 

was given that the Board would consider for approval the selection panel’s recommendation on the 

procurement, Board action related to the RFP at the July 28, 2023 meeting is void. 

  

c. The OPA has jurisdiction over the any matter properly submitted. 

 Finally, the OPA’s jurisdiction under the procurement code is “the power to review and 

determine de novo any matter properly submitted to her or him.” 5 G.C.A. § 5703(a). Such jurisdiction 

“shall be utilized to promote the integrity of the procurement process and the purposes of 5 GCA 
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Chapter 5.” 5 G.C.A. § 5703(f). The purposes and policies of the procurement law are inter alia “to 

provide for increased public confidence in the procedures followed in public procurement and to 

require public access to all aspects of procurement consistent with the sealed bid procedure and the 

integrity of the procurement process.” 5 G.C.A. §§ 5001(3), (8). The OPA is well within the scope of 

this authority in reviewing the procurement related actions of the GGRF Board, as they relate to the 

RFP.  

3. GGRF failed to give ASC notice of the ranking of its proposal. 

 The GGRF posits that ASC cited no authority for the proposition that GGRF must give ASC 

notice of its proposal’s ranking. Agency Statement at 4. GGRF also states that it cannot give pre-award 

notice of rankings. Id.  

 GGRF’s position is contrary to an express requirement of its attorney’s SAAG designation from 

the Attorney General. OAG Form 1 at page 53 of Exhibit B is clear at item 15 “Letters to Bidders 

concerning outcome of bid; for offerors, letters informing them of ranking and letter to best qualified 

offeror inviting negotiations.” Exhibit B at p. 53. Exhibit B is unequivocal in the scope of its 

certification:  

“[a]fter ascertaining the statement’s accuracy and truthfulness, the agency’s 

procurement officer (director or head of agency) must sign the Certification 

below to indicate that the agency has kept a complete procurement record 

of all documents required by law. The checklist below is provided to ensure 

that the record is complete, and must be filled out by the procurement officer 

or administrator. The checklist is comprised of every item that is required 

by law for an invitation for bid (IFB) or a request for proposal (RFP), 

and therefore every item, except as noted below, must be checked from the 

resulting contract to be legally sufficient. . . .”  

Ex. B at p. 53. The SAAG designation forms are expressly authorized by law to demonstrate the form 

and legality of contracts entered into by the Government of Guam. See 5 G.C.A. Section 5150 (“In 

making such a determination of legality, he may require any or all agencies involved in the contract 

to supply him with evidence that the required procedures precedent to executing the contract were 
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carried out. He or his designees may prescribe the forms and format required to be followed by the 

agencies in aiding him in his determination of form and legality.”). The OAG requires these forms to 

be completed in order for an attorney to execute public contracts as to legality and form. 

 GGRF’s contention that there is no requirement that it give notice of ranking of offerors is 

therefore contrary to GGRF’s SAAG designation and the forms for prescribing the legality and form 

of procurements carried out in Guam, including by the GGRF. GGRF cannot certify the procurement 

record for an RFP without first following the steps expressly stated in the OAG procurement forms. 

Put another way, because no notice of ranking was provided to ASC, it is not clear how GGRF issued 

a notice of award to ASC, or how GGRF will ever certify the procurement given that negotiations with 

the highest ranked offeror have ostensibly been completed without a notice of ranking being first 

issued as required by the OAG checklist. 

4. GGRF’s record is incomplete, which interferes with the OPA’s review of this matter. 

 GGRF states that because negotiations are ongoing, GGRF has not certified the record as 

complete. Agency Statement at 4. GGRF also states that portions of its procurement record are not 

available to the Public Auditor or ASC as part of this appeal. Agency Report at 1-2 (Oct. 5, 2023).  

 Guam law requires a purchasing agency, when served a notice of appeal to the public auditor, to 

submit “a complete copy of the procurement record relevant to the appeal”.  2 GAR § 12104(c)(3) 

(emphasis added). The GGRF withheld documents from its procurement record submission to the 

OPA. This is improper. There is a process for designating material confidential or exempt from 

disclosure, but this does not excuse submission of such material to the Public Auditor. See 2 GAR § 

12104(c)(6) (“If the Appellant or the Agency considers that the Appeal, the Procurement File, the 

Agency Report, or any other report or material submitted contains material which shall be withheld 

pursuant to law or regulation, a statement advising of this fact must be affixed to the front page of the 
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document and the allegedly exempted information must be so identified wherever it appears.” 

(emphasis added)). 

 Guam law mandates the complete procurement records of an agency must be maintained. See 5 

G.C.A. § 5249. In the face of an appeal to the Public Auditor, that record must be submitted for the 

OPA to review. The record is particularly important in this case as ASC alleges inter alia that it was 

issued a notice of award of a contract. When ASC asked for the record to substantiate the award, 

GGRF rescinded the notice of award as issued in error. While GGRF attempts to retract that notice in 

error, the document was issued, and such document is consequential under the procurement law. ASC 

has alleged other errors in this procurement. For example, ASC’s second FOIA has revealed that 

certain documents required to be a part of the record, such as a written plan for use of the services and 

a written determination about the type of contract to be entered into, are not kept as separate documents 

in the procurement record. 

 However, the GGRF has only given ASC piecemeal access to the procurement records. At this 

time, ASC is unable to determine how a notice of award was issued if the procurement process is still 

ongoing and where the error in the process occurred allowing such notice of award to be issued. 

Additionally, ASC is unable to review the process and decision-making related to the GGRF 

procurement actions here. Review of an agency’s process and decision making is exactly why 

procurement records are required to be preserved, and why an incomplete record is a valid basis of 

protest. See Teleguam v. Guam, 2018 Guam 5 ¶ 40 (requiring an appealing party to show that missing 

procurement documents are material to a procurement, and holding material means those situations 

where review is thwarted by missing material related to the relief requested). 

 Because a notice of award was issued to ASC, because GGRF has failed to comply with the rules 

of procedure regarding submission of the procurement record in procurement appeals, and because 

ASC’s review of documents submitted does not reveal how a notice of award was issued, ASC 
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maintains the procurement record here was improperly kept. The improper maintenance of the record 

already seems to be interfering with the OPA’s review of this procurement and thus the improper 

maintenance of the record is material to ASC’s protest and claims for relief.  

CONCLUSION 

 Based on the foregoing, as well as for those reasons set forth in the Notice of Appeal in this 

matter, ASC requests that the OPA find that: 

1. The GGRF violated the OGL related to GGRF Board Actions related to the RFP on February 10 

and July 28, 2023 and thus those actions are void.  

2. That GGRF failed to give notice of the ranking of offerors to ASC prior to issuing the August 16, 

2023 notice of award to Empower, and  

3. That the RFP procurement record was not kept in compliance with law. Thus, the August 16, 2023 

notice of award was unlawfully issued and the incomplete record deprives the OPA of the ability 

to meaningfully review the procurement and GGRF’s actions.  

ASC requests that the OPA cancel the RFP and order the GGRF to restart the process and act in 

compliance with Guam law. 

Dated: October 16, 2023 

       Respectfully submitted, 

        ARRIOLA LAW FIRM 

 

  

        By: _________________________ 

                 WILLIAM B. BRENNAN 
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