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GDOE Opposition to Appellant Motion re OPA-PA-21-007

James L.G. Stake <jlgstake@gdoe.net> Wed, Nov 3, 2021 at 4:55 PM
To: Jerrick Hernandez <jhernandez@guamopa.com>, Thyrza Bagana <tbagana@guamopa.com>, Vince Duenas
<vduenas@guamopa.com>, "Joshua D. Walsh" <jdwalsh@rwtguam.com>, Claire Pollard <cpollard@rwtguam.com>, Teresa
Sakazaki <teresa.sakazaki@gu.g4s.com>, Greg Duenas <greg.duenas@gu.g4s.com>, "Scott T. Kadiasang"
<scott.kadiasang@gu.g4s.com>, Eric Roberto <eric.roberto@gu.g4s.com>, "Ronnie B. Delfin" <ronnie.delfin@gu.g4s.com>,
Legal Admin <legal-admin@gdoe.net>

Hi All,

Please see attached relevant to OPA-PA-21-007.

CONFIDENTIALITY NOTICE: This email and any files transmitted with it may be legally privileged and confidential and is
intended solely for the use of the individual or entity named above. If you are not the intended recipient, you are hereby
notified that any review, dissemination or copying of this email, or taking any action in reliance on the contents of this
information is strictly prohibited. If you received this transmission in error, please notify us immediately by e-mail or
telephone to arrange for the return of this email and any files to us or to verify it has been deleted from your system.

Guam Department of Education
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GUAM DEPARTMENT OF EDUCATION

James L.G. Stake, Legal Counsel

501 Mariner Avenue

Barrigada, Guam 96913

Telephone: (671) 300-1537

E-mail: legal-admin@gdoe.net

Attorney for Guam Department of Education

OFFICE OF THE PUBLIC AUDITOR

PROCUREMENT APPEALS
In the Appeal of APPEAL CASE NOS.: OPA-PA-21-007
GA4S Security Systems (Guam) Inc., OPPOSITION TO APPELLANT’S MOTION

FOR SUMMARY DECISION

Appellant.

The Guam Department of Education (GDOE), by and through its undersigned counsel,
files its Opposition to Appellant’s Motion for Summary Decision, for Appeal of Case No. OPA-
PA-21-007.

l. RELEVANT BACKGROUND

On April 13, 2021, GDOE issued its Multi-Step IFB 026-2021 for Indoor and Outdoor
Wireless Local Area Network (“WLAN”) Infrastructure Installation Project (hereinafter referred
to as the “IFB”). On August 10, 2021, G4S Security Systems (Guam) Inc. (also “Appellant™)
protested the award to Technologies for Tomorrow Inc. (TFT) for the IFB. On September 3,
2021, GDOE denied Appellant’s protest, and Appellant filed its appeal with the Office of the
Public Auditor (OPA). On October 12, 2021, the OPA issued its Notice of Pre-Hearing
Conference and Motion Filing Deadline, and ordered the Motion filing Deadline to be 5:00 p.m.,
Wednesday, October 27, 2021. See Notice of Pre-Hearing Conference and Motion Filing
Deadline at 3. On October 25, 2021, Appellant and Purchasing Agency GDOE were both
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virtually present via zoom for the Pre-Hearing Conference, and the Public Auditor repeated its
order that the deadline for all motions is Wednesday, October 27, 2021. See Guam OPA website,
Procurement Appeals, G4S Security Systems (Guam), Inc. vs. Department of Education Case No.
OPA-PA-21-007, Audio File of Pre-Hearing Conference - Oct. 25, 2021,
https://opaguam.org/sites/default/files/opa-pa-21-007_pre-

hearing_conference_october_25 2021.m4a. On October 28, 2021 at approximately 3:39pm,
GDOE received an email containing Appellant G4S’s Motion for Summary Decision. See G4S
E-mail to GDOE re Motion OPA-PA-21-007, attached herewith. The following is GDOE’s
Opposition to Appellant’s Motion for Summary Decision.

1. APPELLANT’S MOTION VIOLATES THE OPA’S FILING DEADLINE

AND SHOULD BE EXCLUDED FROM CONSIDERATION.

Guam Procurement law provides that the Public Auditor may rule on motions, and other
procedural items on matters pending before such office, and to fix time limits for submission of
written documents in matters before such officer. See 2 GAR Div. 4 §812109(d) & (9).
Guam Procurement law states the Public Auditor also has the power to impose appropriate
sanctions against any party or person failing to obey an order under these procedures. See 2 GAR
Div. 4 §12109(h).

On October 12, 2021, the Public Auditor issued its order regarding the Motion Filing
Deadline, and on October 25, 2021, the Public Auditor reiterated its orders in the Pre-Hearing

Conference, specifically that the Motion Filing Deadline is October 27, 2021. See Notice of Pre-

Hearing Conference and Motion Filing Deadline at 3; see also Guam OPA website, Procurement
Appeals, G4S Security Systems (Guam), Inc. vs. Department of Education Case No. OPA-PA-21-
007, Audio File of Pre-Hearing Conference — Oct. 25, 2021,
https://opaguam.org/sites/default/files/opa-pa-21-007_pre-

hearing_conference_october_25 2021.m4a. On that same day, the OPA subsequently issued its
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Scheduling Order that reiterates for filings regarding this Appeal that Parties shall file and serve

on the other parties. See OPA Scheduling Order at 3. On October 28, 2021, at approximately

3:39 p.m. GDOE, for the first time, learned of Appellant’s Motion via email. See G4S E-mail to
GDOE re Motion OPA-PA-21-007. Appellant failed to comply with the OPA’s time limits,
failed to serve to GDOE on October 27, 2021, and therefore should be subject to appropriate
sanctions. See 2 GAR Div. 4 812109(h). Pursuant to the OPA’s orders and Guam Procurement
law, GDOE now respectfully requests that this motion be excluded from consideration. See 2
GAR Div. 4 812109.

III. APPELLANT’S MOTION IS MERITLESS AND CONTRADICTS GUAM

PROCUREMENT LAW AND SHOULD BE DENIED BECAUSE GDOE PROPERLY

EVALUATED AND AWARDED THE IFB.

Guam law is clear, IFBs shall set forth the evaluation criteria to be used, that no criteria
may be used in bid evaluation that are not set forth in the IFB, and that the award shall be to the
lowest responsible bidder whose bid meets the requirements and criteria set forth in the IFB. See
5 GCA §§5211(e) and (g). Pursuant to Guam Procurement law and the terms and conditions of
the IFB, GDOE properly evaluated based on the requirements set forth in the IFB and awarded
accordingly. Id. Guam Procurement law states the IFB shall state the criteria to determine
bidders’ responsibility and responsiveness. See 5 GCA §§5201(f) & (g). Pursuant to Guam
Procurement law, GDOE’s IFB specifically states the criteria to determine bidders’ responsibility
and responsiveness. See Procurement Record at 1-252. Pursuant to Guam Procurement law,
GDOE evaluated the bids and determined responsibility and responsiveness consistent with the
terms and conditions of the IFB. See 5 GCA §5211; see also Procurement Record at 516-521.
Guam Procurement law mandates that the determining factor for the award of the IFB shall be the
lowest price. See 5 GCA §5211(g). Based on a review of the prices submitted, TFT’s price

($1,531,820.00) is lower than the Appellant’s ($1,944,000.00) for the IFB. See Procurement
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Record at 545. Therefore, pursuant to Guam Procurement law and consistent with the terms and
conditions of the IFBs, GDOE properly evaluated and awarded to TFT for the IFB.

To be clear, Appellant’s motion and interpretation of the law is wrong. Appellant’s
incorrect arguments are not set forth anywhere in the IFB, and therefore pursuant to Guam law
shall not be used in the bid evaluation and award of the IFB. See 5 GCA §5211. Appellant also
inappropriately challenges responsibility and responsiveness of the IFB.  Appellant’s
interpretation of the law here is also clearly wrong. Guam Procurement law states the IFB shall
state the criteria to determine bidders’ responsibility and responsiveness. See 5 GCA §§5201(f)
& (g). Pursuant to Guam Procurement law, GDOE’s IFB specifically states the criteria to
determine bidders’ responsibility and responsiveness.  See Procurement Record at 1-252.
Appellant’s arguments are not located anywhere within the IFB. Id. Therefore, pursuant to
Guam Procurement law, GDOE properly evaluated and awarded the IFB, and the Appellant’s
motion should be denied. See 5 GCA §§5201(f) & (g).

IV.  APPELLANT’S MOTION AND APPEAL REQUIRE THE OPA TO MAKE

A DETERMINATION WITH LAWS OUTSIDE ITS JURISDICTION.

Guam law clearly states, and as the Appellant agrees, the IFB shall only be evaluated and
awarded pursuant to the terms and conditions included within the IFB, and that no criteria may be
used in bid evaluation that are not set forth in the IFB. See 5 GCA 885211 and 5211(e); see also
Appellant’s Motion for Summary Decision at 2. In addition, Appellant’s allegations are not a method
of selection, solicitation or award of a contract, or entitlement to costs in accordance with the statutes,
regulations, and terms and conditions of the IFB, and therefore are not properly before the OPA and
should be denied. See 2 GAR Div. 4 §12112.

Instead, Appellant makes numerous citations to Title 21 GCA Chapter 70 throughout their
motion. See Appellant’s Motion for Summary Decision at 2-5. Guam law states that it _is the

Guam Contractors License Board that shall enforce this Chapter (Chapter 70) and rules
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and requlations adopted pursuant thereto. See 21 GCA 8§70103(c). Therefore, because Guam

law bestows the Guam Contractors License Board with jurisdiction and authority over
Appellant’s allegations regarding TFT?, and not the OPA, this motion should be denied. 1d.; see
also 2 GAR Div. 4 §12112.

For these reasons, GDOE respectfully request that the OPA exclude this motion, or in the

alternative it be denied, and this appeal be dismissed in its entirety.

Respectfully submitted this 3" day of November, 2021.
GUAM DEPARTMENT OF EDUCATION
By: 4@/\/\'\/\—& d@ m

JAMES L.G. STAKE
Legal Counsel

11n regards to Appellant’s meritless arguments regarding the best interest of Guam, Guam Procurement
law and the IFB directly address this. See Appellant’s Motion for Summary Decision at 4 3. As stated,
GDOE properly evaluated and awarded the IFB in accordance to Guam Procurement law and the
published terms and conditions of the IFB. See 5 GCA 85211. In addition, numerous other courts have
held that an IFB is properly evaluated and awarded in situations similar to this case. Compare with
Kyorkin Construction, Inc., B-226238 (1987); Hap Construction, Inc., B-278515 (1998); Interstate
Industrial Incorporated, B-241974 (1990); and American Mutual Protective Bureau, B-208067 (1982).
Lastly, Guam Procurement law and the IFB allow for subcontracting and licensing therein. See 5 GCA
885211 and 5211(e); see also Procurement Record at 133.
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Scott T. Kadiasang <scott.kadiasang@gu.g4s.com> Thu, Oct 28, 2021 at 3:39 PM
To: "James L.G. Stake" <jlgstake@gdoe.net>, "Carmen T. Charfauros" <ctcharfauros@gdoe.net>
Cc: Teresa Sakazaki <teresa.sakazaki@gu.g4s.com>, Cris Ortiz <cris.ortiz@gu.g4s.com>, Greg Duenas
<greg.duenas@gu.g4s.com>, "Ronnie B. Delfin" <ronnie.delfin@gu.g4s.com>, Eric Roberto <eric.roberto@gu.g4s.com>
Hafa Adai,
My apologies for the delayed copy, please see attached.
A confirmation receipt would be most appreciated.

Thank you,

Scott T. Kadiasang
Quality Control / Designer & Project Manager

G4S Security Systems (Guam), Inc.
Main Office: +671 646-2307

Mobile: +671 686-6712

Fax: +671 649-7245

J & G Commercial Plaza
Bldg. B, Suite 101

130 East Marine Corp Drive
Hagatna, GU 96910
Scott.kadiasang@gu.g4s.com

Local website: www.gu.g4s.com
Please consider the environment before printing this email
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