D. GRAHAM BOTHA, ESQ. LT

GPA General Counsel i T
Guam Power Authority L T AT RALS

688 Route 15, Suite 302 seve L2020
Mangilao, Guam, 96913 Cemime g

Tel: (671) 648-3203/3002 v BLRB s i W
Fax: (671) 648-3290 sz A0IDT

Attorney for the Guam Power Authority

OFFICE OF THE PUBLIC AUDITOR
PROCUREMENT APPEALS

IN THE APPEAL OF DOCKET NO. OPA-PA-19-010

RECORD

|
GlidePath Marianas Operations, Inc., ) SUPPLEMENTAL PROCUREMENT
)
Appellant. )
)

COMES NOW, D. GRAHAM BOTHA, ESQ., and hereby submits the
Supplemental Procurement Record in this matter on behalf of appellee, GUAM POWER
AUTHORITY (GPA).

RESPECTFULLY SUBMITTED this 16" day of January, 2020.

. GRAHAM BOTHA, ESQ.
GPA General Counsel



SUPPLEMENTAL
PROCUREMENT
RECORD

OPA PA-19-010

Renewable Energy Resource Phase I



o

Tab 1:

Tab 2:

Tab 3:

Tab 4:

SUPPLEMENTAL PROCUREMENT RECORD

TABLE OF CONTENTS
OPA PA-19-010

Denial of Procurement Protest letter issued to GiidePath Marianas dated January 7, 2020 issued via
e-mail dated January 9, 2020 and acknowledged by Mr. Peter Rood with GlidePath dated January 10,
2020.

Notice of Status of Conference issued by the Office of Public Accountability Appeals (OPA) received on
December 20, 2019.

Receipt of Procurement Record, Ref.: OPA PA-19-010, Binders 3, 4 and 5 delivered to the Law
Office of Blair Sterling Johnson & Martinez, P.C. dated December 13, 2019

Receipt of Procurement Record, Ref.: OPA PA-19-010, Binders 3, 4 and 5 delivered to the Law

- Office of Civille & Tang, PLLC dated December 13, 2019

Tab 5:

Tab 6:

Tab 7:

Tab 8:

Tab 9:

Tab 10:

Tab 11:

Tah 12:

Tab 13:

Tab 14:

Receipt of Procurement Record, Ref.: OPA PA-19-010, Binders 1 thru 12 delivered to the Office of Public
Accountahility dated December 12, 2019

Receipt of Procurement Record, Ref.: OPA PA-19-010, Binders 1, 2 and 6 thru 12 delivered to the Law
Office of Blair Sterling Johnson & Martinez, P.C. dated December 12, 2019

Receipt of Procurement Record, Ref.: OPA PA-19-010, Binders 1, 2 and 6 thru 12 delivered to the Law
Office of Civille & Tang, PLLC dated December 12, 2019

Motion to Extend Time to File Comments on Agency Report filed by Civille & Tang, PLLC received by the
Guam Power Authority on December 06, 2019.

Procurement Record Hearing Request filed by D. Graham Botha, ESQ, GPA General Counsel delivered
to the Office of Accountability Appeals (OPA), Blair Sterling Johnson & Martinez and Civille & Tang, PLLC
on November 29, 2018 '

Conflicts Check filed by D. Graham Botha, ESQ, GPA General Counsel deliverad to the Office of
Accountability Appeals (OPA), Blair Sterling Johnson & Martinez and Civille & Tang, PLLC on
November 29, 2019

Entry of Appearance and Hearing Request filed by D. Graham Botha, ESQ, GPA General Counsel
delivered to the Office of Accountability Appeals (OPA), Blair Sterling Johnson & Martinez and Civille &
Tang, PLLC on November 29, 2018

Declaration Regarding Court Action filed by D. Graham Botha, ESQ, GPA General Counsel delivered to the
Office of Accountability Appeals (OPA), Blair Sterling Johnson & Martinez and Civille & Tang, PLLC on
November 29, 2019

Agency Report filed by D. Graham Botha, ESQ., GPA General Counsel delivered to the Office of Public
Accountability Appeals (OPA), Blair Sterling Johnson & Martinez and Civille & Tang, PLLC on November 29
2019

1

Stipulated Motion to Continue Dates filed by Blair Sterling Johnson & Martinez received by Office of Public
Accountability Appeals (OPA) dated November 21, 2019

**** END OF SUPPLEMENTAL PROCUREMENT RECORD



A | Page 1 of 65

Vince IR Bareinas
m L

S L
From: _ Peter Rood <prood @glidepath.net>
Sent: Friday, January 10, 2020 5:13 PM
Te: Virce JR Barcinas
e Graham Botha; Jamie C. Pangelinan; Josephina F, Naputi; Reuben C Uloa; Dawn KP
' Fejeran; Melissa C Uncangco; Joshua D Walsh
Subject: RE: DENIAL OF PROCUREMENT PROTEST ( GliclePath Martanas Operations, Inc.)

Hafa Adai Vincent,
We acknowledge receipt. Have a good weekend.

Peter

Peter Rood
651,494 4039
proodiglidepathet

From: Vince JR Barcinas <vbarcinas@gpagwa.com>

Sent: Thursday, January 9, 2020 18:24

To: Peter Rood <prood@glidepath.net>

‘Ce: Graham Botha <gbotha@gpagwa.com>; Jamie C. Pangelinan <jpangelinan@®gpagwa.com>; Jasephina F. Naputi
<Jfinaputi@gpagwa.com>; Reuben C Ulioa <rulloa@gpagwa.com>; Dawn KP Fejeran <dfejeranl@gpagwa.com>; Melissa
C Uncangeo <muncangco@gpagwa.com> ‘
Subject: DENIAL OF PROCUREMENT PROTEST { GlidePath Marianas Operations, Inc. )

Importance: High

Hafa Adai Peter,

Kindly acknowledge receipt of the Authority's Denial of Procurement Protest to Multi-Step Bid No.: GPA-007-18,
Renewable Energy Resources Phase .

Regards,

Vincent Ir. Barcinas

Buyer il

Guam Power Authority

Procurement Materials Management
Tel, No. (671) 648-2054/5

Fax No. (671) 648-3165

Ematl: vbaveinas@epagwa.com
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on contatned in this communication is intended solely for the use of the
individual or entity to whom it is d

¢it. It may contain confidential or
legally privileged information. If you are not the intended recipient you are hereby notified that any disclosure,
\copying, distribution or taking any action in reliance on the contents of this information is strictly prohibited
and may be unlawful. If you have received this communication in error, please notify us immediately by
responding to this email and then delete it from your system. Guam Pow

er Authority is neither liable for the
proper and complete transmission of the information contained in this communication nor for any delay in its
receipt. -
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............... ey
" Erom: Vince JR Barcinas
Sent: Friday, January 10, 2020 10:24 AM
To: ‘preod@glidepath.net’
Lo Graham Botha; Jamie C. Pangelinan; Josephina F, Naputi; Reuben C Uloa; Dawn Kp
Fejeran; Melissa C Uncangco
Subject: - DENJAL OF PROCUREMENT PROTEST { GlidePath Marianas Operations, Inc, )
Attachments: DOCO03 :
Importance: High

Hafa Adai Peter,

Kindly acknowledge receipt of the Authority’s Denial of Procurement Protest to Multk-Step Bid No.: GPA-007-18,
Renewable Energy Resources Phase |fl, '

Regards,

Vincent Ir. Barcinas

Buyer i

Guam Power Authority

Procurement Materials Management
:Tel. No.: (671) 648-3054/5

Fax No.: (671) 648-3165

Email: vbarcines@ppagwa.com
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GUAM POWER AUTHORITY

ATURIDAT ILEKTRESEDAT GUAHAN
P.OBOX 2977 « AGANA, GUAM U.S.A 06032.2977

Tel: (671) 648-3225; Fax: 648-3290

DENIAL OF PROCUREMENT PROTEST

January 7, 2020
VIA E-mail: prood@glidepath.net
Mr. Peter K. Rood
Chief Development Officer
GlidePath Marianas Operations, Inc.
709 Dandan Road
Inarajan, Guam 96913

RE:  Guam Power Authority’s Response to GlidePath Marianas Operations, Inc.’s Protest
dated November 13, 2019, for GPA-IFB-007-18, Renewable Energy Resources Phase 11

Dear Mr. Rood:
I have reviewed your protest letter dated November 13, 2019, protesting the Guam Power
| Authority’s (GPA) proposed award to ENGiESoiar {(“ENGIE™). Youf Protest is hereby denied
for the following reasons:

I. You indicated in your letter that you believe that “to the extent that GPA has waived
the 20.7MW cap that GlidePath and other offerors found in the IFB, GlidePath respectiuily
submits this secﬁnd protest regarding the IFB.” The ENGIE proposal meets the GPA bid
requirement that “the MW rating of the ESS shall be equal to or great than the 145% of the MW
rating of the PV charging system.” GlidePath claims that GPA’s technical reguirements limit
solar system capacity to0 20.7MW pe. GPA’s bid did not limit the capacity of the PV installation,
but does restri;:t_the delivery of energy at the interconnection point which is 30MW ac. Volume

II- Technical Qualification Proposal Requirement, Section | Overview (pg 52 of 501) states: *] .
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The bidder’s renewable resource project shall have a maximum export capacity 30MW,; this
may be the combination of several generation units at one site.” Section 2.3.1. Minimury and
Maxinmm Project Capacity (pg 56 of 301} states: “there fs no minimum nameplate project
capacity that a Bidder may offer, however the maximum export capacity shall be 30MW.»

GlidePath itself sought clarification on this issue on February 11, 2019, which was
addressed in Amendment XVII (pg. 2 of 17) in which GlidePath asks “what is the maximium
procurement under this bid, could GPA select two 30MW,, projects at each site for a total
procurement of 60MW,,? The GPA response was “Yes.”

GlidePath states that the GPA limit on the ESS size to 30MW at each project site together
with the 145% requirement effectively caps the size of the PV system to 20.7MW,.. The IFB
states that the intent of the 145% requirement is to require the ESS charge and discharga be
asymmetrical, with ESS discharge power required t0 be 30M W at the point of connection and
ESS charge power not to exceed 20.7MW. This requirement limits the maximum AC PV
charging power on each site to 1/1.45 of the maximum AC export capacity, The “MW rating of
the PV charging system” in ENGIE’s proposal, is equal to the power rating of the DC/DC
converters, and is capped at 20, 7MW (i.e. 1/1.45 of 30MW AC), in full compliance with the IFB
requirements. |

| Thereforé,?bur protest is denied on these grounds. GPA revicwéd the bid packages and

provided a notice of intent to award to the lowest responsible and respensive bidder. A

responsive bidder is a person who has submitted a bid which conforms in all matesial respects to

the Invitation for Bids. 5 GCA §5201(g) and 2 GAR, Div. 4, Chap. 3, §3109(n)(2).
2. GPA has determined that ENGIE should be awarded the bid for Renewable Energy

Resources Phase {II, as they were deemed to be the lowest, responsive and responsible bidder.
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The ENGIE bid was responsive to the IFB and complied with the specifications set forth in the
IFB. Therefore, GPA hereby finds that there is no merit to the GlidePath Marianas Operations,
In¢.’s claim that their bid was the lowest responsive bid, and the GlidePath Marianas
Operations, Inc.’s bid was properly rejected due to high price.

GlidePath Marianas Operations, Inc. is hereby ON NOTICE that this is the Guam Power
Authority’s final decision concerning GlidePath Marianas Operations, Inc.’s Novermber 13,
2019, protest for the above described IFB. You are hereby advised that GlidePath Marianas
Operations, Inc. has the right to seek judicial review.

Sincerely,

| MOHMNA‘VEN TE, P.E.

General Manager



CIVILLE & TANG, PLLC

Sender’s Direct E~Mail;
www.civilletang.com Jdwalsh@civilletang.com

November 13, 2019

This is a pre.award procurement protest of Guam Power Authority
Solicitation Number GPA-IFB-007-18, and as such this correspondence

serves as a continued statutory trigger for an Automatic Stay regarding - \E?gﬁ"—-m\
continued procurement of GPA-IFB.007-18. ? /Lwﬂ‘q {/
ED W R v

VIA HAND DELIVERY ’i'i%: " %;i‘;ﬁ}

John M. Benavente, P.E, o

General Manager k

GUAM POWER AUTHORITY - . -

688 Route 15, Suite 100 ‘\,4\" ¢

Mangilao, Guam 96913-6203 NG

Re:
Dear General Manager Benavente:

Our office represents GlidePath Marianas Operations Inc. (“GlidePath”). As you know,
GlidePath was an offeror who submitted a bid pursuant to GPA-IFB-007-18 (“IFB") issued by
the Guam Power Authority (“GPA”). The IFB sought proposals to provide GPA with the
renewable energy conternpiated by Phase U1 of its Renewable Energy Resource project. GPA
ultimately selected ENGIE Solar (“ENGIE”) for award, and after learning that ENGIE submitted
a proposal to GPA that did not materially comply with the technical requirements of the IFB,
GlidePath submitted a protest on October 9, 2019 ("Protest 1), GPA denied the protest via -
correspondence received by GlidePath on QOctober 31, 2019, and GlidePath is appealing that
decision to the Office of Public Accountability.!

GPA’s denial of GlidePath’s Protest | was built upon GPA’s assertion that the IFR did
not Jimit capacity to no more than 20.7MWp, despite IFB amendents setting requirements that
ESS systems should be equal to or greater than 145% of the MW rating of the PV charging
system and that the ESS be no larger than 30MW for each project site. To the extent that GPA
has waived the 20.7 MWp cap that GlidePath and other offerors found in the IFB, GlidePath
respectfully submits this second protest regarding the IFB. This protest is based upon the fact
that the amendments, communications, and information provided to the bidders resulted in a
flawed procurement where only one offeror—an offeror that i2gn0rcd the plain language of the
various pronouncements by GPA in the procurement record’-—submitted a bid that met the

' This second protest is submitted to GPA cut of an abundance of cantion to assure administrative review of the key
issues and flaws affecting this procurement.

?The aspects of the IFB that led to (lidePath's understanding of the 20. 7MWp cap are contained in GlidePath's first
protest. The essential facts are that on January 25, 2019, GPA issued Amendment X1 that required that the ESS
should be equal 10 or greater than the 145% of the MW rating of the PV charging system. This 145% requirement
was coupled to GPA’s other requirement that the ESS be no larger than 30MW at each project site, Coupled
together, these requirements meant that GPA wanted an 5SS sysiem that was both no larger than 30MW, but wag
alsc at lzast 145% greater that the mega-watt rating of the system. This meant that the system o be procured would
be limited to a peak mega-watt capacity of 20.7 MWp, since 145% of a 20.7 MWp system would be no larger than
the 30MW ESS maximum demanded by GPA in its IFB,

330 Hernan Cortez Avenue, Suite 200 » Haghtfa, Guam 96910
T: (671) 472-8868/9 « F: {671) 477-2511
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John M. Benavente, P.E,
General Manager
Guam Power Authority
November 13, 2019
Page 2

contours of the system held within GPA’s mind’s eve,

GPA, by allowing ENGIE to submit a project for consideration that did not hold to the
20.7 MWp PV charging system parameters set by the IFB that all other offerors held to, means
that GPA did not compare equivalent projects and, therefore, selection of ENGIE as the lowest
bidder was in error because their proposal was materially different than the other bidders, This
has resulted in a competitive bid process that was not competitive at all, i.e., the ENGIE projects
have substantially more solar generation capacity than 20.7 MWp per project. This meant that
ENGIE’s proposal, as accepted by GPA, increased the projects’ power production and allowed
for the fixed project costs— the costs that form the basis of an offeror’s price submission to .
GPA-—~ to be distributed across more MWhs resulting in more gross revenue to ENGIE, and an
ultimate lower cost per MWh to GPA. By moving forward with an award to ENGIE without first
allowing the other offerors to corapetitively bid on providing a systen that is not capped at 20.7
MW per project, GPA prejudices the people of Gaam by ignoring what could be competing bids
that offer GPA and its ratepayers substantial savings over ENGIE’s price.

GPA should clarify its stance on the 20,7 MWp cap for all bidders, and allow all bidders
to submit bids for consideration in conformance with that clarification. Providing such
clarification will correct the error that has oceurred here. We look forward to your prompt and
expeditious resolution of this matter. '

Sincerely,

) AL

Joshpa D, Walsh

330 Hernan Cortez Avenue, Suite 200 » Hagitia, Guam 96910
T: (671) 472-8868/9 « F: (671) 477-2511



CIVILLE & TANG, PLLC

Sender’s Direct E-Mail:
www.civilielang.com jdwalsh@civilletang.com

November 13, 2019

This is a pre-award procurement protest of Guam Power Authority
Solicitation Number GPA-IFB-007-18, and as such this correspondence
serves as a continued statutory trigger for an Automatic Stay regarding@%“g:gm -

continued procurement of GPA-IFB-$67-18. /@%wﬁ
ViA HAND DELIVERY m%%ai )
John M. Bcnavcn_te, PE. [ -
General Manager e NOY 13 2@
GUAM POWER AUTHORITY \\ f;ﬁgf;{;é‘;"
688 Route 15, Suite 100 - {j}gf:‘ii::;g:

. ' : __

Mangilao, Guam 96913-6203 \\\S SR

Re:  Protest 2, GPA-IFB-007-18, Renewable Energy Resources Phase i’ili“‘w‘}:wﬁw’

Dear General Manager Benavente:

Our office represents GlidePath Marianas Operations Inc. (“GlidePath”). As you know,
GlidePath was an offeror who submiited a bid pursuant to GPA-IFB-007-18 ("IFB™) issued by
the Guam Power Authority (“GPA”). The IFB sought proposals to provide GPA with the
renewable energy contemplated by Phase I of its Renewable Energy Resource project. GPA
ultimately selected ENGIE Solar (“BNGIE”) for award, and after learning thdt ENGIE submitted
a proposal to GPA that did not materially comply with the technical requirements of the IFB,
GlidePath submitted a protest on October 9, 2019 (“Protest 1”). GPA denied the protest via
correspondence received by GlidePath on October 31, 2019, and GlidePath is appealing that
decision to the Office of Public Accountability.”

GPA’s denial of GlidePath’s Protest 1 was built upon GPA’s assertion that the IFB did
not limit capacity t0 no more than 20.7MWp, despite IFB amendments setting requirements (hat
ESS systems should be equal to or greater than 145% of the MW rating of the PV charging
system and that the ESS be no larger than 30MW for each project site. To the extent that GPA
has waived the 20.7 MWp cap that GlidePath and other offerors found in the IFB, GlidePath
respectfully submits this second protest regarding the IFB. This protest is based upon the fact
that the amendments, communications, and information provided to the bidders resulted in a
flawed procurement where only one offeror—an offeror that ignored the plain fanguage of the
various pronouncements by GPA in the procurement record”—submitted a bid that met the

""This second protest is submitted (o GPA out of an abundance of caution to assure administrative review of the key
issues and flaws affecting this procurement.

- The aspects of the IFB that led 1o GlidePath’s undersianding of the 20.7MWp cap are contained in GlidePath’s first

protest, The essential facts are that on January 25, 2019, GPA issued Amendment XIH that required that the BSS
should be equal 1o or greater than the 145% of the MW raling of the PV charging system. This 145% reqiirement
was coupled 1o GPA's other requirement that the ESS be no larger than 30MW at each project site. Coupled
together, these requirements meant that GPA wanted an ESS system that was both no larger than 20MW, but was
also at least 145% greater that the mega-watt rating of the system. This meant that the system to be procured would
be limited to a peak mega-watt capacity of 20.7 MWp, since 145% of a 20,7 MWp system would be no larger than
the 30MW ESS maximum demanded by GPA in its IFB.

330 Hernan Cortez Avenue, Suite 200 » Hagatfia, Guam 96910
T: (671) 472-8868/9 = F: (671) 477-2511



John M. Benavente, P.E.
General Manager

Guam Power Authority
November 13, 2019
Page 2

contours of the system held within GPA’s mind's eye.

GPA, by allowing ENGIE (o submit a project for consideration that did not hold to the
20.7 MWp PV charging system parameters set by the IFB that all other offerors held to, means
that GPA did not compate equivalent projects and, therefore, selection of ENGIE as the fowest
bidder was in error because their proposal was materially different than the other bidders, This
has resulied in a competitive bid process that was not competitive at all, i.e., the ENGIE projects
have substantially more solar generation capacity than 20.7 MWp per project. This meant that
ENGIE's proposal, as accepted by GPA, increased the projects’ power production and allowed
for the fixed project costs— the costs that form the basis of an offeror’s price submission to
GPA-— to be distributed across more MWhs resulting in more gross revenue to ENGIE, and an
ultimate lower cost per MWh to GPA. By moving forward with an award to ENGIE without first
allowing the other offerors o competitively bid on providing a system that is not capped at 20.7
MW per project, GPA prejudices the people of Guam by ignoring what could be competing bids
that offer GPA and its ratepayers substantial savings over ENGIE’s price.

GPA should clarify its stance on the 20.7 MWp cap for all bidders, and ailow all bidders
- to submit bids for consideration in conformance with that clarification. Providing such
clarification will coreect the error that has occurred here. We look forwaid to your prompt and
expeditious resolution of this matter. :

Sincerely,

AL

Jostia I, Waish

330 Hernan Cortez Averue, Suite 700 o Hagatfia, Guam 96910
T {671) 472-886%8/9 = T, {671) 477-2511
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Josephina F. Naputi
- Frowy: Josephina F, Naputi
Sent: Friday, Decernber 20, 2019 2:36 PM
To: _ Chilang F Unpingco
Subject: _ Accepted: OPA's Notice of Status Conference re: GlidePath Marianas Operations Inc
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(

Suite 401 DNA Building RECEWED
238 Archbishop Flores St. 9
Hagtfia, Guam 96910 DEC 20 @

Mr. Joha M, Benavents, B.E.
Genersl Manager

] Benjomin LF. Croz
%ﬁ:‘;@gfmmmy Frome | Guam Public Auditor
Hagltiia, Cunm 06032 Office of Public Accountubility
Fax: (671) 648-3163
Ta:
#e, D. Grahem Boths, Bsq
General Couessl
Guam Power Authority .
688 Route 15, Suite 302 Pages: | 3 {including cover page)

Mangilao, Guam, %6913
Phone: (871) 648-3203/3002
Fa: (671) 648-3280

Mr. Joshue I3, Walsh, Esq.
Mr, Joseph C. Razzeno, Ksq, Date: December 19, 2019
Civille & Tang PLLC

Attorneys for Appeliant GlidePath Marianas
Operations Inc.

330 Hernea Cortez Avenue Ste. 200
Hagates, Goam 26910

Phone: (671) 412-8868/9

CC: | Fax (671) 4772511

Phome: | (671)475-0390 %, 208
Wi, Hichard L. Johnson, ESE&. Foax: 5{67 1) 4727951

Mr, B Mol Johnson, Hse.

Bhuir Sterling johoson & Mertinez
Attornieys for Inlecested Party BNGIE Solar
233 Archibishop Flores Steet Sulte 1008
Hagatna, Cumm

Phone: (671) 477-7857

Email: r.marsichnson@bsimlsw.com

Re:  GOPA-PA-19-010 Notice of Suuus Conferunce
1 Por Review L) Plesse Comment v Plzase Reply L Please Recyele

Comments:

Please acknowledge receipt of this transmittal by re-sending this cover page along with your firm or agency’s meeeipt stamp,

date, and initlals of receiver,

Thank you,

Jerrick Hernandez, Auditor

This fecsimile ransmission and accompanying documents may contain confidentlal or privileged informadon. 1F you are
tot the Intended recipient of this fax transmission, please cal! our office and actify us immediately, Do not distribute or
disclose the contents to anyose, Thank vou.
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I
2
3
4 e
5 BEFORE THE PUBLIC AUDITOR
PROCUREMENT APPEALS
6 TERRITORY OF GUAM
7
) Appeal No: OPA-PA-19-010
8 § Inthe Appeal of )
)
o § GlidePath Merianas Operations Inc. }  NOTICE OF STATUS
}  CONFERENCE
10 Appeliant. )
}
11 .
i To:  Purchasing Agency:
12 Guam Power Authority
C/Q D. Graharm Botha, Esq.
13 General Counssl _
688 Route 15, Suite 302
14 Mangilao, Guam, 96913
Phone: (671) 648-2203/3002
15 Fax: (671) 648-3290
16 Appellant;
GlidePath Marianas Operations Inc.
17 C/O Joshua D, Walsh, Esq. and Joseph C. Razzano, Esq.
Civille & Tang PLLC :
I8 330 Hernan Cortez Avenue Sie. 200
Hagatna, Goam 95910
19 Phone: (671) 472-8868/9
Pax (671) 477-2511
20
- Interested Pariy:
21 ENGIE Solar
C/C Richard L. Johnson, Esq. and R, Marsil Johason, Esq.
m i Blair Sterling Johnson & Martinez
238 Archbishop Flores Steet Suite 1008
23 Hugatng, Guam
Phone: (671) 477-7857
24 Emsil: r.marsjohnson @bsjmiaw.com
25 NOTICE IS HHEREBY GIVEN, that a Status Conference shall be held before the Public
25 ¢ Aunditor at the Office of Public Accountability, Suite 907, 9 Floor, DNA Building, 238 Archbishop
07 Flores Street, Hagatna, Guam 96910 on Thursday, fanuary 2, 2020 &t 2:00 p.m.
28
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In addition. the December 19, 2019 deadline for the Comments on the Agency Report is
vacated until further notice,

Any persons requiring special accommodations, auxiliary aids or services to attend the Pre-
Hearing Conference shall contact and submit their request io Jerrick Hernandez, Office of Public
Ac:coumabiiitj/, Suite 401, DNA Building, 238 Archbishop Flores Street, Hagatna, Guam, 96910, at
4750390 ext, 208,

SO ORDERED this 19" day of December 2019 by:

RN~ - ST B N N T

it
(]

Tnin JF J - Cruz cﬁ// ;
blic Auditor of

i S [ S A s bt pme pent Domd e
= O 8 L BE R 328 8 5 3 850 200082
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Law Office of Blair Sterling Johnson & Martinez,

P.C.
BINDER:  RECEIVED BY: DATE:
3 - _Molonne, Rogvuggen _2fn)a
4 Mollonng. Ragrugson 2 Ba
s Metarne Rogmugsoin 2131

B e g
CEpy &5
DEC 13 7m0

i Sterling Johnson & Martne.
fessional Corporation
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Law Office of Civille & Tang PLLC

BINDER: RECEIVED BY: DATE:

3 Lyl W% DI/
4 f’,uz \A@e; WS@ UQ’/J@//Q

5 /}Jew{c (Fesa . /’2’//’%//‘%
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OFFICE OF PUBLIC ACCOUNTABILITY

a4
T

One (1) Original .

Two (2) Coples o
BINDER: RECEIVED BY: DATE:

1 Onae Py 121 |9
2 (i Riven i ] 1S
3 O \Rven. 114
4 Us R, l2/n 19
5 Chps P\/vw\ (1217
5 Cians {‘zm 112 /14
7 (e _Piven g
8 v Ples 12/ 12 /1
9 Cineie ?\ww{ 1>z /14
10 C/Vw v/ )14
11 Pwm: |12 /19
12 Ruvera 1Y 12/14
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Law Office of Blair Sterling Johnson & Martinez,

L0 W ~N O N —

P.C.

BINDER:  RECEIVED BY: DATE:
ciavding Chargualed (8¢ [2f12fia

(s Chergualad (8¢ nnd 4

(24 Chogrtd T

ity

Fefir] ia

hfpf|

10 ]
11 r2fvif (4
12 Pl
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Law Office of Civille & Tang PLLC

WO -~ DR e

BINDER:  RECEIVED BY: DATE:
(2-{2-14
1012 [
12.12:14
212\
21214
1212714
10 121214
11 | 21214
12 12127141
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RECERIYVE

OFFICE OF bl e [{;\ Ay
CIVILLE & TANG, PLLC PROCUREMENT 251 13
surrga zga 330 HERNAN CORTEZ AVENUE pate e & ,%9 e
HAGATRIA, GUAM 96910
TELEPHONE: (671)472-8368 TIME G2 tiang Py FAJ
FACSIMILE: (671}477.2511 _

MiERo o Moo i
Attorneys for Appellant ‘i}gﬁ;m weféw“‘«
GlidePath Marianas Operations, Inc, OS2 “\g’}g,}x‘

_ i ECEW”};‘*‘«%\

IN THE OFFICE OF PUBLIC ACCOUNTABILITY 5/ 5" e )
PROCUREMENT APPEAL « DEC 06 2019 ? /
A
In the Appeal of Docket No. OPA-PA-19.010 \wé?‘ »ﬂwﬁfgﬁv /é,
RG>
GlidePath Marianas Operations Inc., MOTION TG EXTEND TIME TO
FILE COMMENTS ON AGENCY
REPORT
Apeliant,
MOTION

GlidePath Marianas Operations, Inc. {“Glidepaiﬁ;’ or “Appellant”) respectfully moves the
Office of Public Accountability for an Order confirming that GlidePath's comments to the Guam
Power Authority Agency Report filed on November 29, 2019, will not be due until after the
procurement record kept in accordance with 5 GCA §5249 is provided to the Appellant, and a
scheduling conference has been held to determine appropriate dates to adhere to as this procurement
appeal moves forward, This Motion is supported by the following Memorandum In Support of
Maotion and the record already before the Office of Public Accountability.

MEMORANDUM IN SUPPORT OF M()’;‘I(}N

I8 RELEVANT PROCEDURAL HisTORY

GlidePath filed its Notice of Appeal on November 13, 2018, On November 14, 2019, th_e,
Office of Public Accountability (“OPA”) directed the Géneral manager of the Guam Power

Authority (“GPA™) to provide copies of the procurement record kept in accordance with § GCA
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§5249 to the Appellant and the OPA by Thursday, November 21, 2019. The Public Auditor also
Qrdaraﬁd-lhai the Agency Report outlined in 2 GAR, Division 4, §12105 should be filed by November
29, 2019.

On November 21, 2019, the parties submit a joint stipulation seeking an order from the OPA
allowing GPA until November 29, 2019, to produce the procurement record. The purpose of the
extension of time was to: (1) allow GPA the additional time it needed to compile the voluminous
procurement record, and (2) allow GlidePath and interested party ENGIE Solar (“ENGIE™) time to
work toward a mutually satisfactory resolution to ENGIE's November 15, 2019, motion secking lo
prevent disclosure of its technical proposal as part of the procurement record.

On November 22, 2019, the OPA issued an email order extending the procurement record
filing deadline to November 29, 2019, and setting the due date for GPA’s Agency Report to Friday,
December 6, 2019. On November 29, 2019, the parties submitted a further joint stipulation allowing
GPA until December 12, 2019, to submit the procurerﬁ&nt record as the parties continued their
efforts to resolve the ENGIE’s claimed need for confidentiality protection. On the same day that
stipulation was filed, GPA went ahead and filed its agency repont, és well as a request for a hearing
on the matter of the Procurement Record. No actual record was prodeced,

L A REGULATORY DEADLINE HAS SEEN TRIGGERED AND GOOR CAUSE EXISTS TO MODIFY
THAT BEADLINE,

Guam law sets certain dates for the occurrence of the parties’ filings during the course of a
procurement appeal. The Agency’s procurement record -is to be provided within five working days of
the receipt of the Notice of Appeal, 2 GAR Div 4 §12104(c)(3). An Agency Report based upon that
record and answering the Notice of Appeal is due within 10 working days of receipt of the Notice of
Appeal. 2 GAR Div 4 §12104(c)X3). The Agency Report and the procurement record are inextricably

linked, as the applicable regulations command that Agency Report include the procurement record,
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which contains “...a copy of the bid or offer that.is being considered for award or whose bid or offer
is being protested...” 2 GAR Div 4 §12105(b). The Appellant and any interested party—here
GlidePath and ENGIE---shall provide their comments on the Agency Report within ten (10) days
after .the Public Audizos"s_meeipﬁ of the report. Since GPA submitted its Agency Report on
November 29, 2019, comments on that report would be due under the applicable regulatory ¢l_oc:k on
December 10, 2019,

The OPA has adopted a good cause standard when deciding to extend thé time for appeliants
to file comments on an agency report, and has provided such extensions freely. See, eg., In the
Af}pcga! of Eons Enterprises, Corp. OPA--PA—10—003, Order Re Appellant’s Motion to Extend
Témex to File Comments on Agency Report (June 18, 2010). Good cause exists here to extend the
deadline as the Appellant seeks,

Simply put, comments on an Agency Report are impossible to craft so long as GPA does not
provide the Procurement Record, The Agency Repori provided by GPA makes numeréus references
to the IFB, clarifications, and proposals received that make -up the procurement record, but the
Appellant does not have possession of that record. GlidePath would be severely prejudiced if
compelled to furnish its comments on an Agency Report based upon a procurement record that
remains in GPA’s sole possession. Accordingly, GlidePath respectfully requesis that the OPA issue
an order confirming that GlidePath’s comments to the GPA Agency report filed on November 29,
2018, will not ke due until after the procufamfznt record kept in accordanc_a with § GCA §5249 is
provided to the Appellant, and a scheduling conference has been held 1o determine appropriate daies

to adhere to as this procurement appeal moves forward.

! Monday, December 9, 2019, is the foast day of Santa Marian Kamaelen, and a Government of Guam
observed holiday. '

3
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Given the compressed regulatory timelines that have been triggered by GPA’s decision to

submit an Agency Report without a Procurement Record, an expedited decision on this Motion is

requested. Both counsel] for GPA and interested party ENGIE have been informed, via email, of this

Motion being filed, and have not expressed opposition (o the extension that is being sought.

Respecifully submitted on December 6, 2019,

CIVILLE & TANG, PLLC

L TIN AN

JOS A D WALSH
A:tomey.s for Appellant
GlidePath Marianas Operations, Inc.
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I, JOSHUA D. WALSH, do hereby certify as follows:
On December 6, 2019, via hand delivery, T caused to be served a true and correct copy of
the MOTION TO EXTEND TIME TO FILE COMMENTS ON AGENCY REPORT upon

the following:

D. Graham Botha

GPA General Counsel

Guam Power Authority

688 Route 15, Suite 302

Mangilao, GU 96943

Attorneys for Appeliont Guam Power Authority
R. Marsil Johnson ,

Blair Sterling Johnson & Martinez, P.C.
238 Archbishop Flores St., Suite 1008
Hagatna, GU 96910

Aftorneys for Appellant ENGIE Solar

Executed December 6, 2019, at Hagétiia, Guam.

CIVILLE & TANG, PLLC

By: %l/\g\w

JOSHYA D. WALSH
Attorkéys for Appellant
GlidePath Marianas Operations Inc.
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From: : Jamie C. Pangelinan

Sent: Tuesday, December 10, 2019 834 AM

To: Vince JR Barcinas; Melissa C lincangco

Ce: Josephina F. Naputi; Dawn XP Fejeran

Subject: FW: Civille & Tang for GlidePath re: Motion to Extend Time to File Comments on Agency
Report o

Attachments: ‘ Scanned from a Xerox Multifunction Printer.pdf; Scanned from a Xerox Multifunction
Printer.pdf

All,

Kindly see Civille & Tang, PC, request for extension until 12712719,

With Warm Regards,

JAMIE LYNN C. PANGELINAN
Supply Management Administrator
Guam Power Authority
Procurement/Materlals Monagement
Tel: (671)648-3054/5

Fax: (671) 648-3165

Email: jpangelinan@gpagwa.com

. From: Chilang F Unpingeo <cfejeran@gpagwa.com»
Sent: Friday, December 08, 2019 5:06 PM
To: Melinda C. Mafnas <mcamacho@gpagwa.com>; Graham Botha <gbotha@gpagwa.com>; Beatrice Limtiaco
<thimtiaco@gpagwa.com>; Jarmnie C. Pangelinan <jpangelinan@gpagwa.com>
ez John M Benavente <jbenavente@gpagwa.com>; Bernadette Lou Sablan <Lsablan@gpagwa.com>
Subject: Civille & Tang for GlidePath re: Motion to Extend Time to File Comments an Agency Report

Forwarded for your info and proper handling.

SiVYv'osma'dse,

Chilang Fejeran Unpingco

Administrative Officer

GENERAL MANAGER’S EXECUTIVE OFFICE
Phone: (671) 648-3228/3225

Fax: {671} 648-3290

GUAM POWER AUTHORITY;

ATURIDAT ILEKTRESEDAT GUAHAN
POBOX 2977 » AGANA, GUAM US A, 95932 2077

DHESS: Gloria B. Nelson Public Service &;iiding
GBE Ronte 15, Fadian Mala Office
Mangilag, Guam 96913
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Disclaimer Notice: The information contained in this communication is intended solely for the use of the individual or
entity to whom it is addressed and others authorized to receive it, It may contain confidentia! or legaily privileged
information. If you are not the intended recipient you are hereby notified that any disclosure, copying, distribution or
taking any action in reliance on the contents of this information is strictly prohibited and may be unlawful. If you have
received this communicatien in error, please notify us immediately by responding to this email and then delete it from

your system. Guam Power Authority is neither liable for the proper and complete transmission of the Information
contained in this communication nor for any delay in its receipt,
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D. GRAHAM BOTHA, ESQ.
GPA General Counsel
Guam Power Authority
688 Boute 15, Sulte 302
Mangilao, Guam, 86913
Tel: (671) 648-3203/3002
Fax: (671) 648-3290

Attorney for the Guam Power Authority

OFFICE OF THE PUBLIC AUDITOR
PROCUREMENT APPEALS
IN THE APPEAL OF DOCKET NO. OPA-PA-19-010

PROCUREMENT RECORD

|
GlidePath Marianas Operations, Inc., ) _
) HEARING REQUEST
)
)

Appellant.

COMES NOW, D. GRAHAM BOTHA, £5Q., and hereby submits the
Procurement Record in this matter on behalf of appelles, GUAM POWER AUTHORITY
{GPA). Pursuant to 2 GAR §12108(a), GPA hereby requests a hearing on the appeal
stated above. Counsel requests that all further documents in this appeal be served upon
GPA’s counsel of record.

RESPECTFULLY SUBMITTED this 22“i day of November 2019,

: D GHAHA ' EQTHA £SQ.
GPA General Counsel
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D. GRAHAM BOTHA, ESQ.
GPA General Counsel
Guam Power Authority
688 Route 15, Suite 302
Mangilao, Guam, 96913
Tel: (671) 648-3203/3002
Fax: (671) 648-3290

Attorney for the Guam Power Authority

OFFICE OF THE PUBLIC AUDITOR
PROCUREMENT APPEALS

IN THE APPEAL OF DOCKET NO. OPA-PA-18-010

HEARING REQUEST

)
)
GlidePath Marianas Operations, inc., ) PROCUREMENT RECORD
)
Appellant, )
}

COMES NOW, D. GRAHAM BOTHA, ESQ., and hereby submits the
Procurement Record in this matter on behalf of appeliee, GUAM POWER AUTHORETY
(GPA). Pursuant to 2 GAR §12108(a), GPA hereby requests a hearing on the appeal
stated above. Counsel requests that all further documents in this appeal be served upon
GPA’s counsel of record.

RESPECTFULLY SUBMITTED this 2ond day of N{)veme_r, 2019.

QGHAHA 0 BOTHA, ESQ.
GPA General Counsel

_ ,.fé x
R&?% ?ﬁ?ﬁw

Biair Sterling Johoson & Mactinez
A Professional Corpotation
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Civille & Tang, PLLC

D. GRAHAM BOTHA, ESQ. RECEIVED
GPA General Counsel

\ /2R
Guam Power Authority DATE: / /17
688 Route 15, Suite 302 TIME; | M

- Mangilao, Guam, 96913 By
Tel: (671) 648-3203/3002
Fax: (671) 648-3290

Attorney for the Guam Power Authority

OFFICE OF THE PUBLIC AUDITOR
PROCUREMENT APPEALS

IN THE APPEAL OF DOCKET NO. OPA-PA-18-010

HEARING REQUEST

)
)
GlidePath Marianas Operations, Inc.; ) PROCUREMENT RECORD
' )
Appeliant. )
)

COMES NOW, D. GRAHAM BOTHA, ESQ., and hereby submits the
Procurement Record in this matter on behalf of appeliee, GUAM POWER AUTHORITY
{GPA). Pursuant to 2 GAR §12108(a), GPA hereby requests a hearing on the appeal
stated above, Counsel requests that all further documents in this appeal be served upon
GPA's counsel of record.

RESPECTFULLY SUBMITTED this 22" day ()f Novembe;_r, 2018,

2 @RAHA 1 BOTHA, ESQ.
GPA General Counsel
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GUAM POWER AUTHORITY

ATURIDAT ILEKTHRESEDAT GUAHAN
PO BOX 2977 « AGANA GUAM U S A, BER32 2977

Tel: (671) 648-3203/3002; Fax: (671) 648-3290

November 29, 2019

~ Mr. Benjamin J.F. Cruz

Office of the Public Auditor
238 Archibishop Flores 8t, Ste 401
Hagatna, Guam 96310

RE: GlidePath Marianas Operations, Inc. vs, GPA ~ OPA-PA-19-010; Conflicts
Check

Dear Mr. Cruz:
The requested information is listed below:

General Counsel; D. Graham Botha, Esq.

Procurement Officer: Ms. Jamie Pangelinan

Asst General Manager: Ms. Beatrice Limtiaco

General Manager. Mr. John M. Benavente, P.E.

CCU Board Members; Joseph Duenas, Simon Sanchez, Francis Santos, Michael
Limtiaco, Judith Guthertz

if you have any questions, please do not hesitate to contact me at the office.

Graham Botha, Esq. -
General Counsel

Ce: Joshua Walsh, Esq.
Mars Johnson, Esq.

DAL | “ (}‘ﬂk%\
TR 1’*{4 E3AM ﬁ;,/i? 3V Vl\'\ﬁtf}
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GUAM POWER AUTHORITY

ATURIDAT ILEKTRESEDAT GUAHAN
POBOX 2977 « AGANA CUAM U S A 98532 2977

Tel: (671) 648-3203/3002; Fax: {671) 648-3290

November 29, 2019

Mr. Benjamin J.F, Cruz
Office of the Public Auditor
238 Archibishop Flores 8t, Ste 401

- Hagatna, Guam 96910

RE: GlidePath Marianas Operations, Inc, ve. GPA ~ QPA-PA-19-010: Conflicts
Check

Dear Mr. Cruz:
The requested information is listed below:

General Counsel: D, Graham Botha, Esq.

Procurement Officer: Ms, JJamie Pangelinan

Asst General Manager: Ms. Beatrice Limtiaco

General Manager: Mr. John M. Benavenie, P.E.

CCU Board Members: Joseph Duenas, Simon Sanchez, Francis Santos, Michae!
Limtiaco, Judith Guthertz

If you have any questions, please do not hesitate to contact me at the office.

/i3

¥ Graham

Ce: Joshua Walsh, Esq.
Mars Johnson, Esq.

AT

ansan & Mratl
PRt

nez
platr Sterling Jonasub =
A Brofesnonal (et
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GUAM POWER AUTHORITY

ATURIDAT ILEKTRESEDAT GUAHAN
PO BOX 2977 « AQANA. GUAM U S A, DEE3D 2977

Tel: (671) 648-3203/3002; Fax: (671) 648-3290

November 29, 2019

Mr. Benjamin J.F. Cruz

Office of the Public Auditor

238 Archibishop Flores St, Ste 401
Hagatna, Guam 96910

Re&: GlidePath Marianas QOperations, Inc. vs, GPA — OPA-PA-1 g-010: Conflicts
Check

Dear Mr. Cruz;
The requested information is listed below;

General Counsel: D. Graham Botha, Esq.

Procurement Officer: Ms. Jamie Pangelinan

Asst General Manager; Ms, Bealrice Limtiaco

General Manager: Mr. John M. Benavente, P.E.

CCU Board Members: Joseph Duenas, Simon Sanchez, Erancis Santos, Michael
Limtiaco, Judith Guthertz

I you have any questions, please do not hesitate to contact me at the office.

! rahm Botha, Esq.
General Counsel

Ce: Joshua Walsh, Esq.
Mars Johnson, Esq.

Civille & Tang, PLLC
RECEIVED

pare: W23/19

TIME: 210t T+

BY:.. [ o
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D. GRAHAM BOTHA, ESQ,
GPA General Counsel
Guam Power Authority
688 Route 15, Suite 302
Mangilao, Guam, 96913
Tel: (671) 648-3203/3002
Fax: (671) 648-3290

Attorney for the Guam Power Authority

OFFICE OF THE PUBLIC AUDITOR
PROCUREMENT APPEALS

IN THE APPEAL OF DOCKET NO. OPA-PA-19-010

ENTRY OF APPEARANCE AND

HEARING REQUEST

§
GlidsPath Marianas Operations, Inc., )
o )
Appellant. )

)

COMES NOW, D. GRAHAM BOTHA, ESQ., and hereby files his Entry of
Appearance on behalf of appeliee, GUAM POWER AUTHORITY (GPA). Pursuantto 2
GAR §12108(a), GPA hereby requests a hearing on the appeal stated above, Counsel
requests that all further documents in this appeal be served upon GPA's counsel of

racord,

RESPECTFULLY SUBMITTED this 2279

&

day of Nevemer, 2018,

D. GRAHAM BOTHA, ESQ.
GPA Ganeral Counsel

IR RCY £3TA A (%“ﬁig}w —
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0. GRAHAM BOTHA, ESQ.
GPA General Counsel
Guam Power Authority
£88 Routle 15, Suite 302
Mangilao, Guam, 96913
Tel: (671) 648-3203/3002
Fax: (871) 648-3290

Attorney for the Guam Power Authority

OFFICE OF THE PUBLIC AUDITOR
PROCUREMENT APPEALS

IN THE APFPEAL OF DOCKET NO. OPA-PA-19-010

ENTRY OF APPEARANCE AND

HEARING REQUEST

|
- GlidePath Marianas Operations, inc., )
)
Appellant, )
: )

COMES NOW, D. GRAHAM BOTHA, ESQ., and hereby files his Entry of
Appearance on behalf of appellee, GUAM POWER AUTHORITY {GPA). Pursuantto 2
GAR §12108(a), GPA hereby requests a hearing on the appeal stated above. Counssl
requests that all further documents in this appeal be served upon GPA’s counsel of
record.

RESPECTFULLY SUBMITTED this 22nd ...__ of November 20189,

’ | GRAHAM BOTHA, ESQ,
GPA General Counsel

W ﬁ%‘é 19 M8 W

Blair Sterling Johnson & ma:iméz
A Professional Corphratid!



D. GRAHAM BOTHA, ESQ.
GPA General Counsel
Guam Power Authority
688 Route 15, Suite 302
Mangilao, Guam, 96913
Tel: (671) 648-3203/3002
Fax: (671) 648-3290

Atlorniey for the Guam Power Authority
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Civille & Tang, PLLC %

BEECEIVED
paTE: 4/ 2™ [ 1
TIME: 205 """"

OFFICE OF THE PUBLIC AUDITOR
PROCUREMENT APPEALS

IN THE APPEAL OF

GlidePath Marianas Operations, Inc.,

Appellant,

)
)
)
)
)
)

DOCKET NO, OPA-PA-19-010

ENTRY OF APPEARANCE AND
HEARING REQUEST

COMES NOW, D. GRAHAM BOTHA, ESQ., and hereby files his Entry of

Appearance on behalf of appeliee, GUAM POWER AUTHORITY (GPA). Pursuant to 2

GAR §12108(a), GPA hereby requests a hearing on the appeal stated above. Counsel

requests that all further documents in this appeal be served upon GPA’s counsel of

record,

RESPECTFULLY SUBMITTED this 22'dday of November, 2019,

D GRAHAM BOTHA, ESQ.
GPA General Counsel
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D. GRAHAM BOTHA, ESQ,
GPA General Counsel
Guam Power Authority
688 Route 15, Suite 302
Mangilao, Guam, 96913
Tel: (671) 648-3203/3002
Fax: (671) 648-3290

Attorney for the Guam Power Authority

OFFICE OF THE PUBLIC AUDITOR
PROCUREMENT APPEALS

IN THE APPEAL OF DOCKET NQ. OPA-PA-18-010

DECLARATION REGARDING

Appeilant. COURT ACTION

)

X )

GlidePath Marianas Operations, Inc., )
)

)

)

Pursuant to 5 GCA Chapter 5, unless the court requests, expects, or otherwise
expresses interest in a decision by the Public Auditor, the Office of the Public Auditor
will not take action on any appeal where action concerning the protest or appeal has
commenced in any court.

The undersigned party doss hereby confirm that to the best of his or her
knowledge, no case or action conceming the subjéct of this Appeal has been
commenced in court, Al parties are required fo and the undersigned party agrees to
notify the Office of the Public Auditor within 24 hours if court action commences
regarding this Appeal or the underlying procurement action.

Submitted this 22™ day of November, 2019,

GUAM POWER AUTHORITY (GPA)

PATE: :)@y; \Ja w

B e L "7 JOHNGA. BENAVENTE, P.E,
vt NS s W sy, Vine D, General Manager

FILE NG opaceas ¥M-010

OEFCE 8

FROCUE
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. GRAHAM BOTHA, ESQ.
GPA General Counsel
Guam Power Authority
688 Route 15, Suite 302
Mangilao, Guam, 86913
Tel: (671) 648-3203/3002
Fax: (671) 648-3290

Attorney for the Guam Power Authority

OFFICE OF THE PUBLIC AUDITOR
PHOCUREMENT APPEALS

IN THE APPEAL OF DOCKET NO. OPA-PA-13-010

DECLARATION REGARDING

COURT ACTION

|
GlidePath Marianas Operations, Inc., )
)
Appellant. )

)

Pursuant to 5§ GCA Chapter 5, unless the court réquests, expects, or otherwise
expresses interest in a decision by the Public Auditor, the Office of the Public Auditor
wilt not take action on any appeal where action conceming the protest or appeal has
commenced in any court,

The undersigned party does hereby confirm that to the best of his of her
knowledge, no case or action concerning the subject of this Appeal has been
commenced in court, All parties are required to and the um:iersigned party agrees o
notify the Office of the Pubiic Auditor within 24 hours if court action commences
regarding this Appéal or the underlying procuremeant action.

Submitted this 227 day of November, 2019,

GUAM POWER AUTHORITY (GPA)

N

JQH:@& BENAVENTE, P.E.
Gieneral Manager

Blair Sterfing Jehnson & Martinez
A Professions! Corpotalion
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D. GRAHAM BOTHA, ESQ. RECEIVED

GPA General Counsel DATE: 11/22/14

Guam Power Authority . Ol o

688 Route 15, Suite 302 TIME: S0 B
Mangilao, Guam, 96913 BY: £ el 3

Tel: (671) 648-3203/3002 v
Fax: (671) 648-3290

Attorney for the Guam Power Authority

CFFICE OF THE PUBLIC AUDITOR
PROCUREMENT APPEALS

IN THE APPEAL OF DOCKET NO. OPA-PA-18-010
GlidePath Marianas QOperations, Inc.,

COURT ACTION

)

3

) DECLARATION REGARDING
Appellant, )
)

Pursuant to 5 GCA Chapter 5, unless the court requests, expects, or otherwise
expresses interest in a decision by the Public Auditor, the Office of the Public Auditer
\&iH not take action on any appeal where action concerning the protest or appeal has
commenced in any court.

The undersigned party does hereby confirm that to the best of his or her
knowledge, no case or action concerning the subject of this Appeai has been
commaenced in court. All parties are required to and the undersigned party agrees to
notify the Office of the Public Auditor within 24 hours if court action cammenc&s-
regarding this Appeal or the underlying procurement action,

Submitted this 22™ day of Novembaer, 2019,

GUAM POWER AUTHORITY (GPA)

Mpy: \/Q ‘(\/“\-ﬁ

JOHNW, BENAVENTE, P.E.
General Manager
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D. GRAHAM BOTHA, ESQG.
GPA General Counsel
Guam Power Authority
688 Houte 15, Suite 302
Mangilao, Guam, 96913
Tel: (671) 648-3203/3002
Fax: (671) 648-3290

Attorney for the Guam Power Authority

OFFICE OF THE PUBLIC AUDITOR

PROCUREMENT APPEALS
IN THE APPEAL OF DOCKET NO, OPA-PA-19-010
GlidePath Marianas QOperations, Inc., AGENCY REPORT

)
)
)
| )
Appellant. }
)

Appellee GUAM POW'ER AUTHORITY (GPA), by and through its attorney, D.
GRAHAM BOTHA, ESQ., hereby submits its Agency Report in the form required under
2 G.A.R. §12105:

{(a}) A copy of the protest: Previously submitted to the Office of the Public
Auditor (“OPA”} on November 28, 2019, by GPA. _

{b) A copy of the bid or offer submitted by the Appellant and a copy of the bid
or offer that is being considered for award or whose bid or offer is being protested, if any
had been submitted prior to the protest: Previously submitted to the Office of the
Public Auditor (“OPA”) on November 28, 2078, by GPA.

{c} A copy of the solicitation, inciuding the specification or pdriions thereof
relevant to the protest: Previously submitted to the Office of the Public Auditor
(“OPA”) on November 29, 2019, by GPA.

{d) A copy of the abstract of bids or offers or relevant or portions thereof
relevant to the prolest: Previously submitied to the Office of the Public Auditor
({"OPA") on November 29, 2019, by GPA.

{e) Any other documents which are relevant to the protest, including the
contract, if one has been awarded, pertinent amendments, and plans and drawings:
Previously submitted to the Office of the Public Auditor ("OPA ") on November 29,
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2018, by GPA,

(f) The decision from which the Appeal is taken, if different than the decision
submitted by Appellant: Previously submitted to the Office of the Public Auditor
(“OFA") on November 29, 2019, by GPA.

(9) A statement answering the allegation of the Appeal and setting forth
findings, actions, and recommendations in the matter together with any additional
evidence or information deemed necessary in determining the validity of the Appeal.
The statement shall be fully responsive to the allegations of the Appeal: Please see
attached.

{h) If the award was made after receipt of the protest, the report will include
the determination required under 2 G.AR. §9101{e). Not applicable.

(il A slatement in substantially the same format as Appendix B to this
Chapter, indicating whether the matter is the subject of a count proceeding: Previously
submitted to the Office of the Public Auditor ("OPA") on November 28, 2018, by
GPA.

Hrnhiann BOTHA, ESQ.
GPA General Counssl
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STATEMENT ANSWERING ALLEGATIONS OF APPEAL

(As required by 2 G.AR. §12105(2))

[ RELEVANT BACKGROUND

Al GPA SOLICITS BIDS FOR IFB GPA-IFB-007-018, RENEWABLE ENERGY

RESOURCES PHASE 11

On November 28, 2017, Guam Power Authority (“GPA") issued Multi-Step Invitation 7
for Bid, GPA-IFB-007-018, RENEWABLE ENERGY RESOURCES PHASE 111, (Fab 771",
Multiple bidders expressed interest in the IFB from November 28, 2017 to June 3, 2019, Six
companies submitted bids in response to the Multi-Step IFB, ENGIE, AES, KEPCO/Hanwha,
Glidepath, X-Elic, and Global Sources.  All bidders, except for Global Sources, submitted bids
for both sites, Naval Base Guam and South Finegayan. Tabs 37-47. Phase I Bid Abstract, June 3,
2019. (Tab “48"™). Prior to submission of the technical proposals, the bidders had an opportunity
to submil questions regarding the IFB. GPA issued umendments II to XIX in response o these
questiotss, and other amendments to clarify the [FB. Pmcmemem Record, Tab “50-68".

On June 3, 2019, the sealed technical proposals of the six bidders were opened in the
presence of company representatives. The representatives were provided a copy of the Abstract
of Bids which lists the technical proposals for the six bidders. The Bid Abstract- Phase L is
conta'm@d: in the procurement record at Tab “48.  Each of the six bidders submitted technical
proposals for either one site or two sites.

On August 12, 2019, the evaluation committee met and recommended that five of the six
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bidders be deemed qualified under the Phase [ technical evaluation, and one of the six bidders be
deemed not qualified under the Phase I technical ne.valuation to proceed to Phase [T - price
proposals.  Five bidders with twelve project sites were qualified, ENGIE, AES,
KEPCO/Hanwha, Giide?uth, and X-Elio. (Tab “227). One bidder was not gualified in the Phase
[echnical proposal, Global Sourcing USA, Inc. (Tab “21™).

Amendment No. XXIHI and letters were seat to the qualified bidders on August 14, 2018
(Tab "227). Phase I letters were sent to the non-qualified bidders on August 14, 2018 (Tab
"2 Amendment XX (o XX and clarifications were sent to Phase I bidders. (Tabs “20-
357). On September 10, 2019, the sealed price proposals for the five bidders and ten project
sites were opened in the presence of company representatives. (Tab “38"). The price proposal
evaluation was completed and determined that the lowest responsive bidder for Naval Base
Guam and South Finegaryun was ENGIE, (Tab "127).  The evaluation cc;rnmittee recommended
award of Naval Base Guam (NBG) and Souih Finegayan (SF) sites based on the techpical price
proposals submitted. (Tab ~12"). The Phase 1 - Bid Abstract and evajuation committee memo
reflect the NBG site price of $110,90/MWH and the SF site price of $1068.90/MWh; AES prices
for NGB of $169.60/MWh and SF of $158.90/MWh; GlidePath prices for NGB of
S196.90/MWh and SF ofl$191;5{3[hf1W§1 and GlidePath (Alternate) prices for NGB of
$176.00/MWh and SF of $E?6.0(}fﬁfi\v‘/h, The aiternate bid reflected the GlidePath demand that
it be awarded both sites.

GlidePath filed a protest with GPA which resulted in a Stay of Procurement, and a Lift of

Stay when the protest was denied by GPA. (Tab “57).  GlidePath filed an appeal to the OPA on

Pk
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November 13, 2019, and GPA filed a Stay of Procurement on November 15, 2019 (Tab 2 &
A7),

H, DISCUSSION

A, THE ENGIE BIDS WERE RESPONSIVE, AND THE AWARDS FOR RENEWABLE

ENERGY RESOURCE PHASE {{I WERE PROPERLY AWARDED TO ENGIE FOR

THE NAVAL BASE GUAM AND SOUTH FINEGAYAN SITES AS ENGIE MET

THE SPECIFICATIONS IN THE MULTI-STEP IFB.

Procurement faw requires that GPA award to the lowest responsible and responsive
bidders. A responsive bidder is a person who has submitted a bid which conforms in all material
respects to the Invitation for Bid. 5 GCA 35201(g) and 2 GAR, Div. 4, Chap. 3, §3109(n)}2).
Further, any bidder's offering which does not meet the aceeptabiiity requirements shall be
rejected as non-responsive. 2 GAR, Div, 4, Chap. 3, §3109(n)(3)( ¢).

Fi.ve bidders submitted technical price proposals for fen sites which were opened by GPA
on September 10, 2019. The evaluation commitice recommended award of the two lowest site
proposals each consisting of a renewable energy and battery project.  The committee evaluation
memo and the Bid Abstract - Phase [I clearly sets forth the prices of the bidders, including
ENGIE, GlidePath and AES. Based on the bid abstract, the two proposals submitted by ENGIE,
NGB and SF, based on price are the #1 bidder for both sites, at a first-year price of
S1G.90/MWh for NGB and $108.90/MWh for SF.  This compares with the AES price .of
5169.00/MWh for NGB and $158.90 for SF, and the GlidePath (Alternate) price of
S176.00/MWh for NGB and $176.00/MWh for SF.

GlidePath states that "ENGIE’s projects have included more solar generation capacity
than allowed by the technical requirement of the IFB. Based on the significantly higher

3
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Guaranteed Net Annual Generation ("GNAG™) included, the ENGIE Priced Pr_oposals when
compared to the proposal submitted by GlidePath and all the other bidders, GlidePath's technical
experts are concerned that ENGIE may not have followed ail of GPA’s technical requirements.”
The ENGIE proposal meets the GPA bid requirement that “the MW rating of the ESS shall be
equal to or greater than the 145% of the MW rating of the PV charging system.” GlidePath
claims that GPA’s technical requirements limit solar system capacity to 20.7MWpe GPA’s bid
did not limit the capacity of the PV installation, but does restrict the delivery of energy at the
interconnection point which is 30MWa.. Volume Il- Technical Qualification Proposal
Requirement, Section | Overview (pg 52 of 501) states: 1. The bidder's renewable resource
project shall have a maximum export capacity of 30MW.; this may be a combination of
several generation units at one site.” Section 2.3.1. Minimum and Maximum Project Capacity
{pg 56 of 501} states “there is no minimum nameplate project capacity that a Bidder may offer,
however the maximum export capacity shall be 30MW.”

GlidePath itself sought clarification on this issue on February 11, 2019, which was _
addressed in Amendmeni AVII(pg. 2 of 17) in which GlidePath asks “whai is the maximum
procurement under this bid, could GPA select two 30MW., projects at each site for 4 total
procurerent of 60MW,.7 The GPA response was “Yes."”

GlidePath states that the GPA limit on the ESS size to 30MW at each project site together
with the 145% requirement effectively caps the size of the PV system 10 20.7MW,.. The IFB
states that the intent of the 145% requirement is to require the ESS charge and discharge be

asymmetrical, with ESS discharge power required to be 30MW,. at the point of connection and
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ESS charge power not to exceed 20.7MW,  This requirement limits the maximum AC PV
charging power on each site to 1/1.45 of the makimum AC export capacity, The "MW rating of
the PV charging system™ in ENGIEs proposal, is equal to the power rating of the DC/DC
converiers, and is capped at 20.7MW (i.e. 11145 of 30MW AC), in full compliance with the [FB
requirements,  Clarifications were provided in Amendment XVII for both GlidePath and ENGIE
regarding the increased delivery period.

GlidePath also claims that “except for the ENGIE proposals, all bidders are, in fact,
within a similar Guaranteed Net Annual Energy (“GNAG™) range.” For the Naval Base
location, the percentage difference between ENGIE and KEPCO is 28.5%, and between KEPCO
and X-Elio is 34%. For South Finegayan, the difference between ENGIE and AES is 16,54,
which is-close to the gap between GlidePath and AES. There clearly appears be significant
variation between the GNAG values among the bidders. In addition, there is no direct
correlation between the GNAG and tariff, i.e. a higher GNAG does not necessarily correspond o
atower tariff: X-Elio offered a 25% lower GNAG than AES, bus at virtually the same tariff
(5170 vs. $169).

3 GCA §5211(g) provides that “Award. The contract shall be awarded with reasonable
promptness by writlen notice to the lowest responsible bidder whose bid meets the requirements
and criteria set forth in the Invitation for Bids ..." as cited in Pacific Data Systems, Inc. vs.
General Services Agency, OPA-PA 15-012. In the Appeal of 1-A Guanm WEBZ, OPA-PA 16-002
also addresses the issue of bid evaluation and stated that “the invitation for bids shali set forth the

evaluation critetia to be used and no criteria may be used in bid evaluation that are not set forth
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in the Invitation for bids.” 5 GCA §5211(e) and 2 GAR. Div 4, Chap 3, $3109(n)(1).

| Procurement law requires that GPA award 1o the Jowest responsible and responsive
- bidders. A responsive bidder is a person who has subrmitled a bid which conforms in all material
Iz'espects to the Invitation for Bid, 5 GCA §5201(g) and 2 GAR, Div. 4, Chap. 3, §3109¢(n)(2),
GPA properly awarded two renewable energy sites at Naval Base Guam and South Finegayan to
ENGIE as the lowest responsible and responsive bidder. The price proposal evaluation and bid
abstract clearty demonstrate that the ENGIE bid for the two sites was the lowest bid for each site
for renewable energy. The bids were cvz‘liuated and awarded based on the Multi-Step bid
specifications and evalvation criteria.

CONCLUSION

GPA requests that the appeal of GlidePath Marianas Operations, Inc. be dismissed,
and that the Public Auditor award all legal and equitable remedies that GPA may be entitled w as

a result,

DRAHAM BOTHA, ESQ.
GPA General Counsel
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D. GRAHAM BOTHA, ESQG,
GPA General Counsel
Guam Power Authority
688 Route 15, Suite 302
Mangilac, Guam, 96913
Tel: (671) 648-3203/3002

g‘%

Fax: (671) 648-3280 | L2 H;‘;}g’*g 2’;@0\@ |
Attorney for the Guam Power Authority filalr Sterling Johnson & Martinez

& Profecsonat Cotporalion

OFFICE OF THE PUBLIC AUDITOR
PROCUREMENT APPEALS
IN THE APPEAL OF ‘ DOCKET NO. OPA-PA-18-010

)
)
GlidePath Marianas Operations, inc.,, ) AGENCY REPORT
- )
Appellant. }
' )

Appellee GUAM POWER AUTHORITY (GPA), by and through its attorney, D.
GRAHAM BOTHA, ESQ., hereby submits its Agency Report in the form required under
2GAR. §12105;

(a) A copy of the protest: Previously submitted to the Office of the Public
Auditor (“"OPA”) on November 29, 2018, by GPA. :

(b) A copy of the bid or offer submitted by the Appellant and a copy of the bid
or offer that is being considered for award or whose bid or offer is being protested, if any
had been submitted prior to the protest: Previously submiited to the Office of the
Public Auditor ("OPA”) on November 29, 2018, by GPA.

| (c) A copy of the salicitation, including the specification or portions thereof
relevant to the protest: Previously submitted to the Office of the Public Auditor
{“OPA”} on November 29, 2019, by GPA.

{d) A copy of the abstract of bids or offers or relevant or portions thereof
relevant to the protest: Previously submitted to the Office of the Public Auditor
(“OPA”) on November 29, 2019, by GPA.

(e) Any other documents which are relevant to the protest, including the
contract, if one has been awarded, pertinent amendments, and plans and drawings:
Previously submitted to the Office of the Public Auditor (“OPA ") on November 29,
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2019, by GPA,

{f} The decision from which the Appeal is taken, if different than the decision
submitted by Appellant: Previously submitted to the Office of the Public Auditor
(“OPA”} on November 28, 2019, by GPA.

o) A statement answering the allegation of the Appeal and setling forth

~ findings, actions, and recommendations in the matter together with any additional
evidence or information deemed necessary in determining the validity of the Appeal.
The statement shalt be fully responsive to the allegations of the Appeal: Please see
altached,

{h) If the award was made after receipt of the protest, the report will include
the determination required under 2 G.A.R. §9101(e): Not applicable.

() A statement in substantially the same format as Appendix B to this
Chapter, indicating whether the matter is the subject of a court proceeding: Previously
submitted to the Office of the Public Auditor {(“OPA”} on November 28, 2018, by
GPA, '

RESPECTFULLY SUBMITTED 529" day of November, 2019, by:

EFGRAHAM BOTHA, ESQ.
GPA General Counsel
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STATEMENT ANSWERING ALLEGATIONS OF APPEAL

{(As required by 2 G.A.R. §12105(2))

L RELEVANT BACKGROUND

A GPA SOLICITS BIDS FOR IFB GPA-IFB-007-018, RENEWABLE ENERGY

RESOURCES PHASE 11

On November 28, 2017, Guam Power Authority (“"GPA") issued Multi-Step Invitation
for Bid, GPA-IFB-007-018, RENEWABLE ENERGY RESOURCES PHASE Ui, (Tab 7.
Multiple bidders expressed interest in the IFB from November 28, 2017 to June 3, 2019, Six
companies submitted bids in response to the Muli-Step IFB, ENGIE, AES, KEPCO/Hanwha,
Glidepath, X-Elio. and Global Sources.  All bidders, except for Global Sources, submitted bids
for both sites, Naval Base Guam and South Finegayan. Tabs 37-47. Phase 1 Bid Abstract, June 3,
2019. (Tab “487). Prior to submission of the technical proposals, the bidders had an opportunity
to submit guestions regarding the IFB.  GPA issued amendments 11 to XIX in response to these
guestions, and other amendments to clarify the IFB. Procurement Record, Tab “50-68".

On June 3, 2019, the sealed technical proposals of the six bidderswere opened in the
presence of company representatives. The representatives were provided a copy of the Absiract
of Bids which lists the technical proposals for the six bidders. The Bid Absiract- Phase I, is
contained in the procurement record at Tab “48."  Each of the six bidders submitted technical
proposals for either one site or t.wo sites.

On August 12, 2019, the evaluation committee met and recommended that five of the six
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bidders be deemed qualified under the Phase I technical evaluation, and one of the six bidders be
deemed not qualified under the Phase I technical evaluation to proceed to Phase 11— price
proposals. Five bidders with twelve project sites were qualified, ENGIE, AES,
KEPCO/MHanwha, GlidePath, and X-Elio. (Tab #227).  One bidder was not qualified in the Phase
ltechnical proposal, Global Sourcing USA, Inc. {Tab "2,

Amendment No. XX and letters were sent 1o the qualified bidders on August 14, 2018
{Tab 22"y, Phase 1 letters were sent to the non-gqualified b.i'dde:'s on August 14, 2018 (Tab
“217). Amendment XX 10 XX and clarifications were sent to Phase 11 bidders. {Tabs “20-
357). On September 10, 2019, the sealed price proposals for the five bidders and ten project
sites were opened in the presence of company representatives. (Tab “38"), The price proposal
evaluation was completed and determined that the lowest l‘esponsi?e bidder for Naval Base
Guam and South Finegayun was ENGIE. (Tab ~127). The evaluation committee recommended

award of Naval Base Guam (NBG) and South Finegayan (SF) sites based on the technical price

reflect the NBG site price of $110.90/MWH und the SF site price of $108.90/MWh; AES prices
for NGB of $169.60/MWh and SF of $158.90/MWh: GlidePath prices for NGB of
$196.60/MWh and SF of $191.56/MWh and GlidePath (Alternate) prices for NGB of
$176.06/MWh and SF of $176,5{}M‘Wh. The alternate bid reflected the GlidePath cleménd that |
it be awarded both sites.

GlidePath filed a protest with GPA which resulted in a Stay of Procurement, and a Lift of

Stay when the protest was denied by GPA. (Tab 57). GlidePath filed an appeal to the OPA on

$ud
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November 13, 2019, and GPA filed a Stay of Procurement on November {5, 2019 (Tab 2 &
47).

I DISCUSSION

A, THE ENGIE BIDS WERE RESPONSIVE, AND THE AWARDS FOR RENEWABLE

ENERGY RESOURCE PHASE Il WERE PROPERLY AWARDED TO ENGIE FOR

THE NAVAL BASE GUAM AND SOUTH FINEGAYAN SITES AS ENGIE MET

THE SPECIFICATIONS IN THE MULTI-STEP IFB.

Procurement law requires that GPA award to the lorwest responsible and responsive
bidders. A responsive bidder is a person who has submitied a bid which conforms in all material
respects to the Invitation for Bid. 5 GCA §5201(g) and 2 GAR, Div. 4, Chap. 3, §3109(n)(2).
Furthier, any bidder’s offering which does not meet the acceptability requirements shall be
rejected as nonmresﬁonsive. 2 GAR, Div. 4, Chap. 3, §3109(n)(3){ ¢).

Five bidders submitted technical price proposals for ten sites which were opened by GPA
on September 10, 2019, The evaluation committee recommended award of the 1wo lowest site
proposals each consisting of a renewable energy and battery project, The commitiee evaluation
memo and the Bid Abstract - Phase II clearly sets forth the prices of the bidders, including
ENGIE, GlidePath and AES. Based on the bid abstract, the two proposals submitted by ENGIE.
NGB and SF, bused on price are the #1 bidder for both sites, at a first-year price of
SHO90/MWh for NGB and $108.90/MWh for SF. This compares with the AES price of
5169.00/MWh for NGB and $158.90 for SF, and the GlidePath (Alternate) price of
S176.00/MWh for NGB and $176.00/MWh for SF.

GlidePath states that "ENGIE’s projects have included more solar generation capacity
than -allowed by the technical requirement of the IFB. Based on the significantly higher

3
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Guaranteed Net Annual Generation ("GNAG™) included, the ENGIE Priced Proposals when
compared to the proposal submitted by GlidePath and all the other bidders, GlidePath's technical
experts are concerned that ENGIE may not have followed all of GPA's technical requirements.”
' The ENGIE proposal meets the GPA bid requirement that “the MW rating of the ESS shall be
equal to or greater than the 145% of the MW raling of the PV charging system.” .G!idef“ath
claims that GPA’s technical requirements limit solar system capacity to 20.7MWpe GPA’s bid
did not limit the capacity of the PV installation, but does restrict the delivery of energy at the
interconnection point which is 30MW... Volume iI- Technical Qualification Proposal
Requirement, Section | Overview (pg 52 of 501) states: “1. The bidder’s renewable resource
project shall have a maximum export capacity of 30MW.e this may be a combination of
several generation units at one site.” Section 2.3.1. Minimum and Maximum Project Capacity
(pg 56 of 501) states “there s no minimum nameplate project capacity that a Bidder may offer,
however the maximum export capacity shall be 30MW.”

GlidePath itself sought clarification on this issue on February 11, 2019, which was
addressed in Amendment XVII (pg. 2 of 17) in which GlidePath asks “what is the maximum
procurement under this bid, could GPA select two 30MW,, projects at each site for a total
procurement of 60MW,.? The GPA response was “Yes."

GlidePath states that the GPA limit on the ESS size to 30MW al each project site together
with the 145% requiremeM %:ffeutéveiy caps the size of the PV system t0 20.7TMW... The IEB
states that the intent of the 145% requirement is to require the ESS chafge and discharge be

asymmetrical, with ESS discharge power required to be 30MW,. at the point of connection and
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ESS charge power not to exceed 20.7MW,. This requirement l'i;ﬁits the maximum AC PV
charging power on each siie to 1/1.45 of the maximum AC export capacity. The "MW rating of
the PV charging system™ in ENGIE’s proposal, is equal to the power rating of the DC/DC
converters, and is capped at 20.7MW (i.e. 1/1.45 of 30MW AC), in full compliance with the [FB
requirements, Clarifications were pz‘éxfided in Amendment XVII for both GlidePath and ENGIE
regarding the increased delivery period.

GlidePath also claims that “except for the ENGIE proposals, all bidders are, in fact,
within a similar Guaranteed Net Annual Energy ("GNAG™) range.” For the Naval Base
location, the percentage difference between ENGIE and KEPCO is 28.5%, and between KEPCO
and X-Elio is 34%.  For South Finegayan, the difference between ENGIE and AES is 16.5%,
which is close to the gap bétwcen GlidePath and AES, There clearly appears be signiﬁcaht
vartation between the GNAG values among the bidders.  In addition, there is no direct
correlation between the GNAG and tariff, i.e. a higher GNAG does not necessarily correspond 1o
a lower tariff: Xwi-"i.lio offered a 25% lower GNAG than AES, but at virtnally the same ariff
(3170 vs. 5169). |

5 GéA §521 [(g) provides that “Award. The contract shall be awarded with reasonable
promptness by written notice 1o the lowest responsible bidder whose bid meets the requirements
and criteria set forth in the Invitation for Bids ... as cited in Pacific Data Systems, [nc. vs.
(?enemf Services Agency, OPA-PA 15-012. [n the Appeal of I-A Guam WEBZ, OPA-PA 16-002
also addresses the issue of bid evaluation and stated that “the invitation for bids shall set forth the

evaluation criteria to be used and no criteria may be used in bid evaluation that are not set forth
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i the Invitation for bids.™ 5 GCA §5211(e) and 2 GAR, Div 4, Chap 3, §3109(a)(1).
Procurement law reqﬁires that GPA award 1o the lowest responsible and responsive
" bidders. A responsive bidder is 4 person who has submitted a bid which conforms in all material
respects to the Invitation for Bid. 5 GCA §520(g) and 2 GAR, Div. 4, Chap. 3, §3109(n)(2).
GPA properly awarded two renewable energy sites at Naval Base Guam and South Finegayan to
ENGEE as the lowest responsible and responsive bidder. The price proposal evaluation and t.ﬁd
abstract clearly demonstrate that the ENGIE bid for the two sites was the lowest bid for guch site
for renewable energy. The bids were evaluated and awax‘_de.d based on the Multi-Step bid
specifications and evaluation criteria

CONCLUSION

GPA requests that the appeal of GlidePath Marianas Operations, Inc. be dismissed,
and that the Public Auditor award all legal and equitable remedies that GPA may be enltitled 10 as

a result,

"GRATIAM BOTHA, ESQ,
GPA General Counsel

YYar=
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Civille & Tang, PLLC

D. GRAHAM BOTHA, ESQ. RECE"EVED
GPA General Counse! DATE: &“/'2-«"1/14
Guam Power Authority TIME: 507 94

688 Route 15, Suite 302
Mangilao, Guam, 96913
Tel: (671) 648-3203/3002
Fax: (671) 648-3290

BY:

Attorney for the Guam Power Authority

OFFICE OF THE PUBLIC AUDITOR"
PROCUREMENT APPEALS
iN THE APPEAL OF DOCKET NO. OPAw?”A—‘iQ-G}O

)
)
GlidePath Marianas Operations, Inc., ) AGENCY REPORT
)
Appsliant, )
)

Appellee GUAM POWER AUTHORITY (GPA), by and through its attorney, D.
GRAHAM BOTHA, ESQ., hereby submits its Agency Report in the form required under
2 G.AR. §12105:

{a}) A copy of the protest: Previously submitted to the Office of the Public
Auditor (“OPA”} on November 29, 2018, by GPA,

(b} A copy of the bid or offer submitted by the Appeliant and a copy of the bid
or offer that is being considered for award or whose bid or offer is being protested, if any
had been submitted prior to the protest: Previously submitied to the Office of the
Public Auditor (“OPA”} on November 29, 2019, by GPA.

{¢) A copy of the solicitation, including the specification or porions thereof
relevant to the protest: Previously submitted to the Office of the Public Auditor
(“OPA"} on November 29, 2018, by GPA.

{d} A copy of the abstract of bids or offers or relevant or portions thereof
relevant to the protest: Previously submitted to the Office of the Public Auditor
{(“OPA”} on November 29, 2019, by GPA.

(8) Any other documents which are relevant to the protest, including the
contract, if one has been awarded, pertinent amendments, and plans and drawings:
Previously submitted fo the Office of the Public Auditor (“OPA”) on November 28,
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2019, by GPA.

{f) The decision from which the Appeal is taken, if different than the decision
submitted by Appellant: Previously submitied to the Office of the Public Auditor
(“OPA”} on November 29, 2019, by GPA. :

(G A statement answering the allegation of the Appeal and setting forth
findings, actions, and recommendations in the matter together with any additional
evidence or information deemed necessary in determining the validity of the Appeal.
The statement shall be fully responsive to the allegations of the Appeal: Please see
attached. ' :

(h) If the award was made after receipt of the protest, the report will include
the determination required under 2 G.A.R. §9101(e): Not applicable.

(i} ~ A statementin substantially the same format as Appendix B to this

- Chapter, indicating whether the matter is the subject of a court proceeding: Previously
submitted to the Office of the Public Auditor (“OPA”) on Navember 29, 2018, by
GPA.

G‘?’A General Counsel
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STATEMENT ANSWERING ALLEGATIONS OF APPEAL

{As required by 2 G.AR. §12105(g))

LRELEVANT BACKGROUND

A, GPA SOLICITS BIDS FOR IFB GPA-IFB-007-018, RENEWABLE ENERGY

RESOURCES PHASE I

On November 28, 2017, Guam Power Authority ("GPA") issued Multi-Step Invitation

for Bid, GPA-IFB-007-018, RENEWABLE ENERGY RESOURCES PHASE 111, (Tab “71“.).
Muttiple bidders expressed interest in the IFB from November 28, 2017 to June 3, 2019, Six
companies submitted bids in response to the Mulii-Step IFB, ENGIE, AES, KEPCO/Hanwha,
Glidepath, X-Elio, and Global Sources.  All bidders, except for Globa! Sources, submitted bids
for both sites, Naval Base Guam and South Finegayan. Tabs 37-47. Phase I Bid Abstract, June 3,
2019, (Tab ~48"). Prior to submission of the technical proposals, the bidders had an opportunity
to submit questions regarding the IFB. GPA issued amendments I1 to XIX in response to these
questions, and other amendments to clarify the IFB. Procurement Record, Tab *50-68",

On June 3, 2019, the sealed technical proposals of the six bidders were opened in the
presence of company representatives. The representatives were provided a copy of the Abstract
of Bids which lists the technical proposals for the six bidders. The Bid Abstrace- Phase I, is
contained in the procurement record at Tab “48."  Each of the six bidders submitied technical
proposals for either one site or two sites.

On August 12, 2019, the evaluation committee met and recommended that five of the six



Page 58 of 65

bidders be deemed qualified under the Phase I technical evatuation, and one of the six bidders be
deemed not qualified under the Phase [ technical evaluation to proceed to Phase 1f ~ price
proposals. Five bidders with twelve project sites were qualified, ENGIE, AES,
KEPCO/Hanwha, GlidePath, and X-Elio. (Tab “227}).  One bidder was not qualified in the Phase
Itechnical proposal, Global Sourcing USA, Inc, (Tab “21™).

Amendment No. XXIII and letters were sent to the qualified bidders on August 14,2018
(Tab “227). Phase I letters were sént to the non-qualified bidders on August 14, 2018 {Tab
“217. Amendment XX to XXIII and clarifications were sent to Phase 11 bidders.  (Tabs “20-
35"). On September 10, 201.9, the sealed price proposals for the five bidders and ten project
sites were opened in the presence of company representatives. (Tab “38"). The price proposal
evaluation was completed and determined that the lowest responsive bidder for Naval Base
Guam and South Finegayan was ENGIE. (Tab *127). The evaluation commiitee recommended
award of Naval Base Guam (NBG) and South Finegayan (SF) sites based on the technical price
proposals submitted. (Tab “127). The Phase 11 - Bid Abstract and evaluation committee memo
reflect the NBG site price of $116.90/MWH and the SF site price of $108.90/MWh; AES prices
for NGB of $169.86/MWh and SF of $158.90/MWh; GlidePath prices for NGB of
$196.00/MWh and SF of $191.50/MWh and GlidePath (Alternaté) prices for NGB of
$176.00/MWh and SF of $176.00/MWh. The alternate bid reflected the GlidePath demand that
it be awarded both sites.

GilidePath filed a protest with GPA which resulted in a Stay of Procurement, and a Lift of
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November 13, 2019, and GPA filed o Stay of Procurement on November 15, 2019 (Tab 2 &
4",

1L DISCUSSION

A, THE ENGIE BIDS WERE RESPONSIVE, AND THE AWARDS FOR RENEWABLE

ENERGY RESOURCE PHASE Il WERE PROPERLY AWARDED TO ENGIE FOR

THE NAVAL BASE GUAM AND SOUTH FINEGAYAN SITES AS ENGIE MET

THE SPECIFICATIONS IN THE MULTI-STEP IFB.

Procurement law requires that GPA award to the fowest responsible and responsive
bidders, A responsive bidder is a person who has submitted a bid which conforms in all rnaterial |
respects to the Invita;ion for Bid. 5 GCA §VSZOI(g} and 2 GAR, Div. 4, Chap. 3, §3109(n)(2).
Further, any bidder’s offering which does not meet the acceptability requirements shall be
rejected as non~resp0n5iv¢. 2 GAR, Div. 4, Chap. 3, $3109(n)(3)( ).

Five bidders submitted technical price proposals for ten sites which were opened by GPA
on September 10, 2019, The evaluation committee recommended award of the two lowest site
proposals each consisting of a renewable energy and battery project. _ The committes evaluation
memo amd the Bid Abstract ~ Phase ] clear]y sets forth the prices of the bidders, including
ENGIE, GlidePath and AES.  Based on the bid abstract, the two proposals submitted by ENGIE,
NGB and SF, based on price are the #1 bidder for both sites, at a first-year price of
S110.90/MWh for NGB and $108.90/MWh for SF.  This compares with the AES price of
S169.00/MWh for NGB and $158.90 for SF, and the GlidePath (Aliernaie) price of
S176.00/MWh for NGB and $176.00/MWh for SF.

GlidePath states that “ENGIE's projects have included more solar generation capacity
than allowed by the technical requirement of the IFR. Based on the significantly higher

3
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Guaranteed Net Annual Generation ("GNAG") included, the ENGIE Priced Proposals when
compared té the proposal submitted by GlidePath and ail the other bidders, GlidePath's technical
cxperts are concerned that ENGIE may not have followed all of GPA’s technical requirements.”
The ENGIE proposal meets the GPA bid requirement that “the MW rating of the ESS shall be
equal to or greater than the 145% of the MW rating of the PV charging system.” GlidePath
claims that.GPA’s technical requirements limit solar system capacity to 20.7M Woe GPA”s bid
did not limit the capacity of the PV installation, but does restrict the delivery of energy at the
interconnection point which is 30MW... Volume 1[- Technical Qualification Proposal
Requirement, Section [ Overview (pg 52 of 501) states: *1. The bidder's renewable resource
project shall have a maximum export eapacity of 30MWa; this may be a combination of
several generation unils at one site.” Section 2.3. 1. Minimum and Maximum Project Capacity
(pg 56 of 501) states “there is no minimum nameplute project capacity that a Bidder may offer,
however the maximum export éapaei!y shail be 30MW,”

GlidePath itself sought clarification on this issue on February 11, 2019, which was
addressed in Amendment AV {pg. 2 of 17} in which GlidePath asks “what is the maximum
_ prdcuremem undef this bid, could GPA select two 30MW,. projects at each site for a total
procurement of 60MW .7 The GPA respé)ﬁ;;c was "Yes,”

GlidePath states that the GPA limit on the ESS size to 30MW at each project site together
with the 145% requirement effectively caps the size of the PV system to 20.7MW,.. The IEB
states that the intent of the 145% requirement is to require the ESS charge and discharge be

asymmetrical, with ESS discharge power required io be 30MW,. at the point of connection and
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ESS charge power not to exceed 20.7MW. This requirement limits the maximum AC PV
charging power on each site to 1/1.45 of the maximum AC export capacity. The "MW rating of
the PV charging system” in ENGIE's proposal, is equal to the power ratihg of the DC/DC
éiynverlers, and is capped at 20.7MW (i.e. 1/1.45 of 30MW AQ), in full compliance with the IFB
requirements.  Clarifications were provided in Amendment X V1] for both GlidePath and ENGIE
regarding the increased delivery period.

GlidePath also claims that “except for the ENGIE proposals, all bidders are, in fact,
within a simitar Guaranteed Net Annual Energy ("GNAG™) range.” For the Naval Base
location, the percentage difference between ENGIE and KEPCO is 28.5%, and between KEPCO
and X-Elio 15 34%. For South Finegayan, the difference between ENGIE and AES is 16.5%,
which is close to the gap between GlidePath and AES.  There clearly appears be significant
variation between the GNAG values among the bidders. In addition, there is no direct
correlation between the GNAG and 1ariff, i.e. a higher GNAG does not necessarily correspond to
alower tariff: X-Elio offered a 25% lower GNAG than AES, but at virtually thé_suma tariff
(5170 vs. $169). |

5 GCA 8521 1(g) provides that “Award, The contract shall be awarded with reasonable
promptness by written notice to the lowest responsible bidder whose bid meets the requirements
and criteria set forth in the Invitation for Bids ..." as cited in Pacific Data Systems, Inc. vs.
Geﬁem’! Services Age}:c_\‘, OPA-PA 15-012. In the Appeal of 1-A Guam WEBZ, OPA-PA 16-002
also addresses the issue of bid evaluation and stated that “the invitation for bids shall set forth the

evaluation criteria to be used and no criteria may be used in bid evaluation that are not set forth
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in the Invitation for bids.” 5 GCA §5211(e) and 2 GAR, Div 4, Chap 3, §3109(n)(1).

Procurement law requires that GPA award to the lowest responsible and responsive
bidders. A responsive bidder is a person who has submitted a bid which conforms in a1l material
respects to the I;zvitation for Bid. 5 GCA §5201(g) and 2 GAR, Div. 4 Chap. 3, $3109(n)(2).
GPA properly awarded two renewable energy sites at Naval Base Guam and South Finegayan to
ENGIE as the lowest responsible and responsive bidder. The price proposal evaluation and bid
abstract clearly demonstrate that the ENGIE bid for the two sites was the lowest bid for each site
for renewable energy, The bids were evaluated and awarded based on the Multi-Step bid
specifications and evaluation criteria.

CONCLUSION

GPA requests that the appeal of GlidePath Marianas Operations, Inc. be dismissed,
and that the Public Auditor award all legal and equitable remedies that GPA may be entitled to as

aresult,

RESPECTFULLY SUBI\WHTTED g lh‘ of November, 2019, by:

“URATIAM BOTHA, ESO.
GPA General Counsel
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I tﬂm Appeal of Docket No. OPA-PA-19-010

)
}
GlidePath Marianas Operations, Inc, } STIPULATED
) MOTION TO CONTINUE DATES
Appeliant. )
)
J
)

interested Party ENGIE Solar ("ENGIE"), Agency Guam Power Authority (*GPA™),
and Appellant GlidePath Marianas Operations, Inc. ("GlidePath™), hereby move on 2 stipulated
and agreed basis for an order to provide GPA additional time to submit the procurement record
in this case as was ordered by the OPA on November 14, 2019,

In support of the Stipuiatgd Motion, ENGIE, GPA and GlidePath Jointly state as
follows:

1. On Nevember 13, 2019, GlidePath filed a Notice of Appeal with the Office of
Public Accountability, appealing GPA’s denial of & procurement protest it filed on October 9,
2019 related 10 GPA-IFB-007-18, Renewable Energy Resources Phase 31 (the “TFB™Y.

2. Un November 14, 2019, the Office of Public &mmuzﬁmbiiity (the "OPA”) issued
its Notice of Receipt of Appeal ~ OPA-PA-19.010 wherein é't ordered GPA, as proscribed in 5

G.CA. §5249 and 2 G.AR. & 12104(3), 1o submi“{ a complete copy of the procurement record
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by November 21, 2019, The OPA also ordered GPA, purssant to 2 G.ALR. § 12105, to submit
a copy of the Agency Report by November 29, 2019,

3. On November 15, 2019, ENGIE filed an Entry of Appearance and Request for
MNotice asking to be served with ail papers and pleadings filed in OPA PA-19-010.

4, On November 15, 2019 ENGIE also filad a Motion for Stay in GPA’s Production
of the Full Agency Report and to Preserve Confidentiality,

| 5. On November 18, 2019, counsels for ENGIE and GPA discussed (1) GPA’s
concem that it would need additional time 1o provide all necessary copies of the procurement
record and (2) ENGIE's Motion for Stay in GPA’s Pmducti{m of the Full Agency Réport and
o Preserve Coafidentiality. ENGIE’s counsel relayed the agency’s concern to Glidcpmh’s
counsel, who discussed the concern with GPA counsel on November 260, 2019,

6. GPA has informed ENGIE that each copy of the procurement record for OPA-
PA-19-010 require twenty three-inch binders. GPA will be required {0 print seven copies of
the procurement record. In total, GPA will need to'prim enotgh paper to fill one hundred and
twenty three-inch binders to produce the procurement record. UPA believes that allowing the
agency to submit the procurernent rat_::x}rd by November 29, 2019 would provide it with meﬁgh
time to submit the procurement record. |

7; The parties also i.ntend to confer in good faith abowt whether an agresment
whereby disclosure of information from ENGIE's submissions to GPA r}aarked as confidential
or proprieiary can be avoided or limited.

8. The parties agree to enter into this stipulation without pmjmdica to any position
any party may raise in the future regarding the appropriateness, content, or legal conformance

of the procurement record kept in GPA-IFB-007-18, Renewable Energy Kesources Phase 111,
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Based on the foregoing, ENGIE, GPA, and GlidePaih respectfully request that the OPA

snter an order:
a, Allowing GPA until November 29, 2019 to submit the procurement
record in this case as proscribed in § G.C A, §5249 and 2 GAR, § 12104(3),

b Establishing further dates in this procurement appeal as determined by

the OPA 1o be appropriate given the delayed submission of the procurement record.

5O STIPULATED:

INTERESTED PARTY:

BLAIR STERLING JOHNSON & MARTINEZ,
A FROFESSIONAL CORPORATION

PATED: I ,/ﬁ—f /fm - 2\ Loal gl,m\

§L MAKSIL JOHNSON
| Astorneys for Interasted Party ENGIE Solur

APPELLER:

THE GUAM POWER AUTHORITY
A PUBLIC CORPORATION

DATED: f%}/é/ {/é 2 BY:

A8 (,:RAHAM B(}Tm
Attorney for Guam Power Authority

APPELLANT

CIVILLE & TANG
A PROFESSIONAL LIMITED LIABILTY
PARTNERSHIF

parep,__ jz;jf % A

i ! A D WALSH

Aﬁ‘e:? s for Appellant GlidePath Marignas
Opardiions, e,

A
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